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CAN THE ACLU AND JOHN LEGEND MAKE PROSECUTORIAL 
ELECTIONS MATTER? OR DOES AMERICA NEED TO CHANGE ITS 
SYSTEM? 

REVA GHADGE* 

When John Legend partnered with the ACLU of California to help 
bring public awareness to district attorney’s races, he was seeking to draw 
attention to the fact that prosecutors do more than just prosecute the law. 
He wanted to remind people that prosecutor’s control and influence a vast 
portion of the criminal justice system, including two prevalent issues: cash 
bail and mass incarceration. Given modern movements towards criminal 
justice reform, it may be time for a reexamination of how lead prosecutors 
come into their power. Ideally, elected prosecutors would tailor their plat-
forms in response to public need; however, the ACLU has pointed out that 
many modern district attorneys are out of step with their constituents, 
choosing to focus on “tough on crime” mantras over the more positive “end 
mass incarceration” slogans. What may be worse is that the public seems 
apathetic towards district attorney elections, allowing for this the gap be-
tween lead prosecutors and constituents to widen. This Note ultimately ar-
gues that modern circumstances tilt towards appointing state prosecutors, 
rather than electing them. Given a diversifying society with different needs, 
appointments would ensure that prosecutors are insulated against corrup-
tion and that public needs are protected. 
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I. INTRODUCTION 

Early in 2018, John Legend partnered with the American Civil Liberties 
Union (“ACLU”) of California to remind the public that district attorneys across 
the country do more than just prosecute the law.1 Prosecutors control and influ-
ence vast amounts of the criminal justice system including mass incarceration 
and cash bail.2 And, starkly, forty-seven of fifty states elect their prosecutors.3 In 
a society grappling with mass incarceration and criminal justice reform, both the 
power held by prosecutors and how individuals come into that power need to be 
reexamined.4 The ideal scenario is that, as a result of the election system, state 

 
 1. See John Legend, Hey, Meet Your DA!, ACLU NORCAL, https://www.aclunc.org/take-action/hey-
meet-your-da (last visited Jan. 24, 2020). 
 2. Id.; Thomas Fuller, California Is the First State to Scrap Cash Bail, N.Y. TIMES (Aug. 28, 2018), 
https://www.nytimes.com/2018/08/28/us/california-cash-bail.html (stating California’s new law gives wide pros-
ecutorial discretion and may lead to a larger incarceration rate). 
 3. STEVEN W. PERRY, U.S. DEP’T OF JUST., BUREAU OF JUSTICE STATISTICS, PROSECUTORS IN STATE 
COURTS, 2005 2 (2006).  
 4. Legend, supra note 1. 
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prosecutors tailor their decisions based on the platforms that will most appeal to 
the public.5 

As the ACLU pointed out, though, what is more likely is that modern dis-
trict attorneys are out of step with their constituents.6 When 95% of prosecutors 
are white Americans and 85% of prosecutors run unopposed in elections, the 
logical inference is there is no incentive for elected prosecutors to really pay 
attention to public need and respond accordingly.7 Lead prosecutors seem to con-
tinue to focus on the historically winning “tough on crime” mantra even as the 
public is responding more positively to “end mass incarceration.”8 And this dis-
sonance between lead prosecutors and their electorate is widened by the fact that 
voters tend to be apathetic in elections for district attorney.9 

This Note argues that it is within public interest to appoint, rather than elect, 
state prosecutors in order to best respond to public necessity and ensure against 
corruption. Part II reviews the history of elected prosecutors by tracking the cre-
ation of their offices following the Revolutionary War, exploring the transition 
from appointed state prosecutors to elected prosecutors, and stating the concerns 
that prompted that transition. This Part also discusses the statutory basis for pros-
ecutorial power and the current scope of that power including the charging 
power, plea deals, and more. 

Part III analyzes modern prosecutors using the lens of concerns of corrup-
tion and the ability to meet public necessity. This Part uses examples of modern 
prosecutors in both elected and appointed capacities to explore whether the above 
concerns have changed or are better met in modern times. Part IV then recom-
mends state prosecutors be appointed rather than elected to better respond to 
shifting public necessity. 

II. BACKGROUND 

“The United States is the only country in the world where citizens elect 
prosecutors.”10 And modern prosecutors are responsible for a vast number of 
responsibilities.11 They are officers of the court even as their powers come from 

 
 5. See Andrew Novak, It’s Too Dangerous to Elect Prosecutors, DAILY BEAST (Aug. 24, 2015, 1:12 
AM), https://www.thedailybeast.com/its-too-dangerous-to-elect-prosecutors (“[E]lections affect how prosecu-
tors behave, and not for the better. . . . when running for reelection, prosecutors become overly pugnacious, 
sacrificing fairness . . . for convictions.”). 
 6. Legend, supra note 1. 
 7. Justice For All*?: A Project by the Reflective Democracy Campaign on Who Prosecutes in America, 
WOMEN DONORS NETWORK: REFLECTIVE DEMOCRACY CAMPAIGN, https://wholeads.us/justice/#, (last visited 
Jan. 24, 2020) [hereinafter Justice for All]. 
 8. Paige St. John & Abbie Vansickle, The California Experiment: Prosecutor Elections Now a Front Line 
in the Justice Wars, MARSHALL PROJECT (May 23, 2018, 6:00 AM), https://www.themarshallpro-
ject.org/2018/05/23/prosecutor-elections-now-a-front-line-in-the-justice-wars. 
 9. Ave Mince-Didier, State Crimes vs. Federal Crimes, NOLO, https://www.criminaldefenselaw-
yer.com/resources/state-crimes-vs-federal-crimes.htm (last visited Jan. 24, 2020).  
 10. Michael J. Ellis, Note, The Origins of the Elected Prosecutor, 121 YALE L.J. 1528, 1530 (2010). 
 11. See infra Section II.B. 
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the Executive Branch of both the federal and state governments.12 This dichot-
omy is further broken up by the differences between the appointment of lead 
prosecutors at the federal level and the election of most lead prosecutors at the 
state level.13 But prosecutors in the United States were not always elected, and 
their history as appointed officials provides valuable insight into their current 
status as elected officials.14 This Part seeks to explain how prosecutors came to 
be elected beginning with the creation of their office following the Revolutionary 
War. 

A. Tracing the History of Elected Prosecutors 

The history of elected prosecutors sheds light on an interesting phenome-
non—the transition of prosecutors from an appointment system to an elected sys-
tem.15 The original colonies held firm beliefs that prosecutors were unable to be 
effective due to corruption within the office and an inability to respond to public 
needs.16 The following Section explores these original concerns and the shift 
from the appointed prosecutor to the elected one. 

1. Post-Revolutionary War: The Creation of the Public Prosecutor 

Prior to gaining independence, the American colonies chose to follow the 
British system in which there was an attorney general who participated in civil 
and criminal cases on behalf of the Crown.17 The majority of criminal cases, 
however, were left to the victims to prosecute.18 This meant victims brought 
charges as a way to “exert pressure for financial reparation,” and that “offenders 
avoid[ed] criminal sanctions by settling their cases privately.”19 The system was 
therefore considered inadequate to a new society.20 As crime and population in-
creased in the colonies, county prosecutors became more prevalent.21 By the time 
of the Revolutionary War, most colonies had an attorney general or county pros-
ecutors to handle local matters.22 

When the United States gained independence from Britain, many individ-
ual states sought to create a chief prosecutor.23 Mirroring other officers at this 
time, various institutions appointed prosecutors within state governments.24 The 
actual office to appoint the chief prosecutor varied: the county court judge was 

 
 12. Id. 
 13. Not all states elect their lead prosecutors. See PERRY, supra note 3, at 2. 
 14. See generally Ellis, supra note 10. 
 15. In this Note, the terms “district attorney” and “state’s attorney” will be used interchangeably. 
 16. See generally Ellis, supra note 10. 
 17. Prosecution: History of the Public Prosecutor, ENCYCLOPEDIA CRIME & JUST., https://www.encyclo-
pedia.com/law/legal-and-political-magazines/prosecution-history-public-prosecutor (last visited Jan. 24, 2020).  
 18. Id. 
 19. Id. 
 20. Id. 
 21. Id. 
 22. Id. 
 23. Ellis, supra note 10, at 1530. 
 24. Id. at 1536. 
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required to make the appointment, the state legislature made appointments, or 
the Governor performed this duty with advice from either their advisors or the 
state senate.25 Concurrently, Governors typically held little power within state 
governments.26 

2. The Original Role of the Prosecutor 

In their original form, chief prosecutors were intended to be officers of the 
court with nondiscretionary roles.27 They were meant to prosecute criminals, rep-
resent the state if a civil matter arose, and order subpoenas.28 Chief prosecutors 
were not full-time employees at the start of the office; instead they were often 
citizens with minimal legal experience, including the Attorney General of the 
United States.29 In the alternative, state and the federal governments found full-
time attorneys who needed to supplant their income to appoint as prosecutors.30 

As time passed, prosecutors claimed more discretionary power over 
whether charges were brought and partnered with also-growing police depart-
ments to screen charges.31 One author noted, “district attorneys began to make 
‘administrative decisions which determined whether or not a case was prose-
cuted.’”32 This shifted prosecutors to be in tandem with the executive branch 
rather than existing as a neutral body of the court.33 By the time the Civil War 
began, governors were no longer as powerless as they originally were; the ma-
jority of governors held veto power over state legislatures.34 Distrust grew in the 
consolidation of power within governorships and people began to fear political 
parties were taking over the appointment process and twisting it to reward allies 
or punish enemies.35 Coupled with concerns about the growing power of prose-
cutors within the justice system and prosecutors gaining more discretion, early 
America became restless with the appointment process.36 This restlessness began 
to spark change in the states, starting with Mississippi and Ohio. 

3. Mississippi & Ohio: The Initial Shift to Elections 

Mississippi was the first state to elect its prosecutors, a decision met with a 
mixture of excitement and disdain.37 The Mississippi Legislature was responsi-
ble for choosing state officials other than the governor and lieutenant governor.38 

 
 25. Id. at 1537. 
 26. Id. 
 27. Id. at 1538. 
 28. Id. 
 29. Id. at 1539. 
 30. Id. 
 31. Id. at 1538. 
 32. Id.  
 33. Id.  
 34. Id.  
 35. Id. at 1536. 
 36. Id. at 1538. 
 37. Id. at 1540. 
 38. Id. 
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Unrest grew within less-populated areas because at the time only free white 
males who served in the militia or who were able to pay taxes were allowed to 
vote, therefore limiting those who were able to vote for the governorship and 
legislature.39 This led to “a legislature controlled by . . . the state’s commercial 
center,” and the eventual dominating of “state and local court appointments.”40 
At a state constitutional convention, citizens eliminated the taxpayer requirement 
and argued “‘the competency of the people to govern themselves’ required the 
‘election of all important public officers by direct popular agency.’”41 During 
this convention, delegates likewise passed a measure to allow for the election of 
district attorneys.42 

Ohio followed Mississippi’s example and transitioned to an elected model 
in 1833.43 In Ohio, citizens were upset with appointed judicial officials who 
seemed to be ripe with conflicts of interest: lower judges were expected to serve 
as “agents of central power” and enforce rules that trumped popular opinion.44 
In 1807, the Ohio Supreme Court struck down a law giving elected justices of 
the peace jurisdiction over smaller civil claims.45 Ohio’s citizens became more 
and more dismayed by the consolidation of power in political parties and the use 
of “government appointments to secure private advantages.”46 In 1832, Ohio’s 
legislature passed a bill providing for elected prosecutors who were “responsible 
for bringing ‘all complaints, suits, and controversies, in which the state shall be 
a party, within the party for which he shall have been elected.’”47 

Ohio’s unrest was a precursor for what would follow at the national stage. 
Ohio’s chief prosecutor gained significant authority over the next few decades—
he was required to summon grand juries for capital cases and was able to decide 
the extent to which charges were filed against a defendant.48 This power ex-
panded when the endorsement of the prosecuting attorney became required for 
grand jury bills and effectively precluded private prosecutions.49 Even in cases 
where prosecutorial presence was not required, Ohio prosecutors used a nolle 
prosequi writ to exercise discretion and dismiss cases.50 There was speculation 
prosecutors used these writs to dismiss cases that required less time and would 
yield less political clout for future elections.51 Ohio’s elections of prosecutors 
would continue to hold political ties that mirror modern considerations.52 

 
 39. Id. at 1551. 
 40. Id. at 1540. 
 41. Id. at 1541. 
 42. Id.  
 43. Id. at 1543–44. 
 44. Id. at 1543.  
 45. Id. 
 46. Id. 
 47. Id. at 1544. 
 48. Id. at 1545. 
 49. Id. 
 50. Id. at 1545–46 (stating that of 449 total felony indictments, prosecutors issued 111 nolle prosequis 
writs and six years later the rate increased to 900 out of 2427 indictments). 
 51. Id. at 1546. 
 52. Id. at 1547. 
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4. Appointed Prosecutors Come Under Fire 

The election of Andrew Jackson to the Presidency opened the door for con-
tinued suspicion of appointed officials at the national level.53 After entering of-
fice, President Jackson “sought to fill as many government positions as possible 
with his allies, both to ensure that his agenda on policy would be carried out by 
sympathetic officials and to reward his supporters for their loyalty.”54 States ap-
parently followed this trend, leading to a compounded effect at the state and fed-
eral level of patronage appointments.55 In Illinois, appointments were initially 
made by the Governor, but the legislature consolidated as much power as it could 
and began appointing prosecutors itself.56 This led to “innumerable intrigues and 
corruptions.”57 In New York, patronage appointments were notorious and in one 
case a district attorney kept “[challenging] prospective jurors until he was able 
to empanel a jury he thought would convict a man he had charged with cutting 
down timber from the land owned by a political ally of the governor.”58 

The shift from allowing the governor to appoint at his own discretion to 
requiring the consent of the state legislature in Pennsylvania likewise reflected 
this phenomenon.59 The hope was this change “would have the effect to diminish 
the inordinate desire which was now to prevalent, to become favorites of the 
Executive.”60 But this trend increased as prosecutors were paid in salaries rather 
than in fee-based rates.61 Under a fee-based system, district attorneys were paid 
per-volume and the rates were statutorily set.62 Under a salary system, attorneys 
were able to collect a fixed income regardless of the amount of the criminal work, 
and it ultimately led to the office being more profitable for patronage appoint-
ments.63 

Reformers believed elections would remove some of the politics that pat-
ronage appointments held and, because elections would make prosecutors ac-
countable to the public, they would be “more responsive to the concerns of the 
voters.”64 In Tennessee, the legislature released a report stating its judiciary was 
“the most expensive and least efficient of any in the United States.”65 Consider-
ing impeachment of judicial officers was also common, it followed that Tennes-
see chose to institute a popular election for state’s attorneys in 1853.66 Likewise, 

 
 53. Id. 
 54. Id. at 1547–48. 
 55. Id. at 1548. 
 56. Id. 
 57. Id. at 1548–49. 
 58. Id. at 1549. 
 59. Id. 
 60. Id. 
 61. Id. at 1550. 
 62. Id. 
 63. Id. 
 64. Id. at 1550–51. 
 65. Id. at 1551. 
 66. Id.  
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Massachusetts was able to pass an amendment to elect district attorneys in 1855 
amid the same concerns.67 

Supporters of elected prosecutors seemed sure citizens would be able to 
determine competent attorneys.68 A supporter at the Massachusetts convention 
stated, “there is no class of men of whose qualifications the people are better 
judges than of lawyers, as there is none whose success depends so little upon 
mere personal popularity.”69 The excitement over elected prosecutors likewise 
coincided with loosening restrictions to becoming a lawyer: apprenticeships 
were no longer required to be an attorney.70 There is speculation both of these 
ideas were the product of a belief that lawyers “needed only common sense, ra-
ther than formal training, to practice law.”71 

Regardless, states showed an ongoing belief that appointed positions were 
“influenced more by political considerations than by public interest.”72 In Mar-
yland, findings revealed that district attorneys were failing to charge political 
allies for potential crimes, and in New York, complaints against appointed offic-
ers were high.73 New York, in particular, tried to isolate the district attorney as 
the sole officer whom the governor could not fire from office.74 But the provision 
was removed upon an objection that the district attorney was a member of the 
executive branch and therefore should be subject to supervision by the gover-
nor.75 The ultimate proposal in New York adopted a number of safeguards to 
insulate against political influence beyond just elections.76 Elections were to run 
every three years, required “two-thirds of all district attorneys would be elected 
separately from the governor,” and required the governor to provide a district 
attorney with “the charges against him and the opportunity to be heard” if seek-
ing to remove him.77 

5. Other Concerns 

Political considerations were not the only concerns citizens held about the 
appointment of prosecutors. They were likewise concerned about the financial 
costs of appointed prosecutors.78 In New York, elected prosecutors were sus-
pected to be less likely to drain the finances of a state.79 The state even went so 

 
 67. Id. at 1552. 
 68. Id. at 1553. 
 69. Id. at 1552. 
 70. Id. at 1553. 
 71. Id.  
 72. Id. (citation omitted). 
 73. Id. at 1554–55. 
 74. Id. at 1555–56 (“The initial draft of the 1846 New York Constitution singled out the district attorney 
as the one local officer whom the governor could not remove.”). 
 75. Id. at 1556. 
 76. Id.  
 77. Id. 
 78. Id. 
 79. Id.  
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far as to consider whether county boards of supervisors should designate the sal-
aries of district attorneys rather than a government official.80 Ultimately though, 
the New York delegates decided it was the role of the legislature to determine 
who set the salaries.81 

Concerns whether district attorneys would be responsible for the needs of 
their constituents also factored into electing prosecutors.82 Noted scholars like 
Alexis de Tocqueville argued that “the organization of towns and counties in the 
United States is everywhere based on the same idea, namely, that each is the best 
judge of what pertains only to itself.”83 Some states, like Kentucky, debated a 
more complicated system in which both a state “attorney for the commonwealth” 
and a separate “county attorney” were elected—with the state’s attorney being 
concerned with state matters and the county attorney being concerned with 
county matters.84 

Kentucky, and other states including Illinois, decided to elect county-level 
prosecutors rather than solely a state level official for numerous reasons.85 Del-
egates wanted district attorneys to know their constituents and be more attuned 
to their constituents’ needs.86 There existed further concerns that prosecutors be-
holden to a judicial district rather than a county would be unavailable to easily 
travel to where they were needed or they may be unprepared for cases.87 In re-
sponse, some states required candidates for district attorney to live in their dis-
trict for a certain minimum time period before running for office.88 Prosecutors 
elected by county also provided insurance that criminals would not have their 
charges dismissed nolle prosequi because the prosecutor was unfamiliar with the 
circumstances of the case.89 

6. Animus to Elected Prosecutors 

This is not to say elected prosecutors were met with open arms or a unani-
mous willingness to make the transition.90 Opponents had valid arguments in 
which they sought to have addressed prior to transitioning to elected prosecu-
tors.91 One of their concerns was that political influence would merely shift from 
appointments by a single entity, like the governor, to political parties who chose 
their candidates.92 A second concern centered around whether voters would be 

 
 80. Id. at 1557. 
 81. Id. 
 82. Id. at 1558. 
 83. Id. (internal citation omitted). 
 84. Id. at 1558–59. 
 85. Id. at 1561. 
 86. Id. 
 87. Id. 
 88. Id. at 1558. 
 89. Id. at 1561. 
 90. Id. at 1562. 
 91. Id. 
 92. Id. (stating one critic from Massachusetts argued “the present mode of appointment has worked well; 
it has secured to us faithful and competent officers . . . [it is] unsafe to have an attorney-general dependent on the 
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able to accurately judge the qualifications of potential prosecutorial candidates.93 
This stemmed from an idea that voters would be unable to gather enough infor-
mation to make an informed decision about candidates, particularly when people 
were more apathetic about these races.94 

In particular, other Southern states were reluctant to follow Mississippi’s 
example and elect their prosecutors.95 This may partially have been because of 
hostility to constitutional reform.96 It may also have stemmed from concerns that 
in certain states, like Louisiana, “property qualifications for voting and an appor-
tionment scheme . . . favored rural, wealthy . . . plantation owners over the non-
landowning white residents of New Orleans.”97 It was a surge of immigrants de-
manding suffrage that ultimately spurred Louisiana to reform their constitution 
to include electing prosecuting attorneys.98 By the Civil War, twenty-five states 
adopted elected prosecutors, and in modern times, all but three states elect their 
lead prosecutor.99 The shift to elected prosecutors has become more meaningful 
as prosecutorial power has grown over time as well.100 

B. Where Prosecutorial Power Comes From 

The scope of prosecutorial power is broad, and prosecutorial power origi-
nates from federal and state constitutions; however, the prosecutorial offices 
themselves typically derive their power from statutes.101 The following Section 
analyzes the statutory and constitutional basis for prosecutorial power. 

1. Federal Prosecutorial Power 

Federally, the U.S. Constitution mandates that the President “take Care that 
the Laws be faithfully executed.”102 Combined with other sections of Article II, 
this clause has been held as the source of prosecutorial discretion.103 This power 
is further expanded under the Judiciary statute, Title 28, which lays out the or-
ganization of the federal courts, their officers, and the Department of Justice.104 
This statute gives a foundation for the Attorney General’s office, the Federal 

 
popular will of the party, where the party may be very desirous that some of its members should not be prosecuted, 
who ought to be . . .”) (citation omitted). 
 93. Id.  
 94. Id. (quoting a Kentucky delegate who said, “the county attorney ‘is a little trifling office of no account, 
and the people care but little about it’”). 
 95. Id. at 1564. 
 96. Id.  
 97. Id. at 1563. 
 98. Id. 
 99. Id. at 1568; George Coppolo, States that Elect their Chief Prosecutors, CONN. GEN. ASSEMBLY (Feb. 
24, 2003), https://www.cga.ct.gov/2003/rpt/2003-R-0231.htm. 
 100. See infra Section B.1. 
 101. See id. 
 102. U.S. CONST. art. II, § 3. 
 103. Erin Cady, Note, Prosecutorial Discretion and the Expansion of Executive Power: An Analysis of the 
Holder Memorandum, HARV. J. ON LEGIS. ONLINE (Oct. 15, 2015), http://harvardjol.com/2015/10/15/prosecuto-
rial-discretion-holder-memorandum/.  
 104. 28 U.S.C. §§ 1–5001 (2018). 
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Bureau of Investigations, the United States’ Marshalls Service, and provides for 
United States Attorneys who “shall . . . prosecute for all offenses against the 
United States.”105 Section 541 of Title 28 specifically requires a president to “ap-
point, by and with the advice and consent of the Senate, a United States attorney 
for each judicial district.”106 

2. State Prosecutorial Power 

The states have similar provisions in their constitutions that give power to 
governors to execute the laws. For example, the Illinois constitution provides 
that “[t]he Governor shall have the supreme executive power, and shall be re-
sponsible for the faithful execution of the laws.”107 Michigan’s constitution reit-
erates that it is the governor’s job to faithfully execute the laws and provides that 
“[t]he governor may initiate court proceedings in the name of the state to enforce 
compliance with any constitutional or legislative mandate.”108 

State legislatures have refined this general power by creating explicit stat-
utes to address these concerns. In New York, the state legislature defined the 
district attorney’s power as a “duty . . . to conduct all prosecutions for crimes and 
offenses cognizable by the courts for which he or she shall have been elected or 
appointed.”109 This power was codified in its own article within New York’s 
County Law.110 Illinois’s Compiled Statutes likewise provide within their county 
codes that state’s attorneys have a duty to “commence and prosecute all actions, 
suits, indictments and prosecutions, civil and criminal, in the circuit court for this 
county.”111 

California’s Constitution provides for a district attorney, and its legislature 
enforces its powers stating “[t]he district attorney is the public prosecutor . . . 
[and] shall attend the courts, and within his or her discretion shall initiate and 
conduct on behalf of all the people all prosecutions for public offenses.”112 Col-
orado specifies under the Judicial Department in its Constitution that district at-
torneys are to be elected every four years, with salaries and duties delegated by 
statute.113 Texas likewise states under Article V of its Constitution that “[t]he 
Legislature may provide for the election of District Attorneys in such districts, 
as may be deemed necessary.”114 

These statutes provide for prosecutors to address civil prosecutions on be-
half of state or federal governments, defend the government from civil actions, 

 
 105. 28 U.S.C. §§ 503, 531, 541, 547, 561 (2018). 
 106. 28 U.S.C. § 541 (2018).  
 107. ILL. CONST. art. V, § 8. 
 108. MICH. CONST. art. V, § 8. 
 109. N.Y. COUNTY LAW § 700 (Consol. 2018). 
 110. Id. 
 111. 55 ILL. COMP. STAT. 5/3-9005 (2019). 
 112. CAL. GOV’T CODE § 26500 (Deering 2018); District Attorney, CAL. STATE ASS’N OF COUNTIES, 
http://www.counties.org/county-office/district-attorney (last visited Jan. 24, 2020). 
 113. COLO. CONST. art. VI § 13. 
 114. TEX. CONST. art. V § 21. 
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prosecute forfeited bonds and recognizances, and collect fines, bonds, and pen-
alties on behalf of the state.115 The statutes, however, exclude specific powers, 
like the charging power or discretionary interests of a prosecutor. When a state 
references one of these, as in California, it is still broad in scope—California’s 
statute says it is within the district attorney’s discretion to initiate prosecu-
tions.116 The statutory derivation of power is only one aspect to prosecutorial 
power; prosecutors also claim power through various programs, pleas, and charg-
ing decisions.117 

C. The Current Scope of Prosecutorial Power 

Heavy caseloads, plea bargains, and the increasing federal criminal code 
all give prosecutors greater power than originally anticipated.118 Statutory fed-
eral crimes have increased and, as such, an increase in federal criminal prosecu-
tions has followed.119 With this increase in prosecutions, resources are spread 
thin at the federal level.120 This is even more prevalent at the state level, where 
the majority of criminal prosecutions occur.121 The federal criminal code has 
similarly increased from 183 crimes in 1837 to more than 1,000 as of 2009.122 A 
large number of the crimes codified in Title 18 were enacted within the last four 
decades, and thus “the rule that ‘when an act violates more than one criminal 
statute, the Government may prosecute under either’ provides federal prosecu-
tors with even more discretionary power today.”123 

1. The Charging Power 

Federal law specifies that prosecutors have the choice to prosecute any 
crime supported by probable cause, and courts typically will not interfere with 
their decisions.124 There are recognized limits, including vindictive prosecution, 
wherein a prosecutor uses a higher charge to penalize a defendant for exercising 
constitutional rights, violates the Due Process Clause.125 Likewise, selective 
prosecution claims argue a prosecutor violated the Equal Protection Clause by 
impermissibly charging a defendant “based on race, religion, or other impermis-
sible criterion.”126 In either case, the defendant bears the burden of proof, which 
can be difficult to prove.127 

 
 115. 28 U.S.C. § 547; 55 ILL. COMP. STAT. 5/3-9005. 
 116. CAL. GOV’T CODE § 26500 (Deering 2018). 
 117. See infra Section II.C. 
 118. Rebecca Krauss, The Theory of Prosecutorial Discretion in Federal Law: Origins and Developments, 
6 SETON HALL CIR. REV. 1, 7 (2009). 
 119. Id. at 8. 
 120. Id. 
 121. Mince-Didier, supra note 9. 
 122. Krauss, supra note 118, at 7. 
 123. Id. at 8. 
 124. Id. at 4–5. 
 125. Id. at 5. 
 126. Id. at 6. 
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The Supreme Court has addressed the decision to prosecute and concluded 
prosecutors have a broad scope of prosecutorial discretion.128 In 1979, a criminal 
defendant appealed his conviction when he was faced with potential crimes un-
der two statutes but was charged and convicted under the statute bearing a higher 
penalty.129 The Supreme Court noted that the two statutes at issue were not the 
same, and stated: 

This Court has long recognized that when an act violates more than one 
criminal statute, the Government may prosecute under either so long as it 
does not discriminate against any class of defendants. Whether to prosecute 
and what charge to file or bring before a grand jury are decisions that gen-
erally rest in the prosecutor’s discretion.130 

Under this reasoning, the Court upheld the defendant’s conviction with higher 
penalties.131 

The Fifth Circuit explained the need for prosecutorial independence in 
United States v. Cox.132 The court argued: 

The discretionary power of the attorney for the United States in determin-
ing whether a prosecution shall be commenced or maintained may well de-
pend upon matters of policy wholly apart from any question of probable 
cause. Although as a member of the bar, the attorney for the United States 
is an officer of the court, he is nevertheless an executive official of the 
Government, and it is as an officer of the executive department that he ex-
ercises a discretion as to whether or not there shall be a prosecution in a 
particular case. It follows, as an incident of the constitutional separation of 
powers, that the courts are not to interfere with the free exercise of the dis-
cretionary powers of the [U.S. Attorney].133 

The Supreme Court bolstered this view when it stated, “the decision of a prose-
cutor in the Executive Branch not to indict . . . has long been regarded as the 
special province of the Executive Branch.”134 

Similarly, lower courts have used the separation of powers as persuasive 
language to limit interference with prosecutorial discretion.135 The Seventh Cir-
cuit in In Re United States stated the Justice Department holds the discretion to 
charge, and “[t]he Constitution’s ‘Take Care’ clause places the power to prose-
cute in the executive branch . . . [and a judge could not] refuse to dismiss a pros-
ecution merely because he was convinced that the prosecutor was acting in bad 
faith or contrary to the public interest.”136 The Ninth Circuit stated a “high degree 
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 134. Krauss, supra note 118, at 10 (citing Heckler v. Chaney, 470 U.S. 821, 832 (1985)); see also United 
States v. Armstrong, 517 U.S. 456, 464 (1996) (holding that separation of powers requires broad prosecutorial 
discretion).  
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of deference” was required for a prosecutor’s decision to charge a defendant be-
cause it is a power assigned to the executive branch in the Constitution.137 The 
First Circuit adopted the Seventh Circuit’s language and stated that “we note that 
‘the exercise of prosecutorial discretion, at the very core of the executive func-
tion, has long been held presumptively unreviewable.’”138 Although the charging 
power is broad and left almost entirely in the hands of prosecutors, it is not the 
only power they wield; in conjunction with the charging power, prosecutors have 
the power to offer plea deals as well.139 

2. Plea Deals 

With roughly 97% of all cases being resolved via plea deals as of 2017, the 
prosecutorial power of pleas is vast.140 The United States Attorney’s Office states 
that “[w]hen the Government has a strong case, the Government may offer the 
defendant a plea deal to avoid trial and perhaps reduce his exposure.”141 Further, 
“[a] defendant may only plead guilty if they actually committed the crime and 
admits to doing so in open court before the judge.”142 The power to negotiate and 
work on pleas is one primarily in the hands of the prosecuting and defense attor-
neys.143 The Department of Justice manual states “Fed. R. Crim. P. 11(e) recog-
nizes the possibility that the attorney for the government and either the attorney 
for the defendant or the defendant pro se may enter into an agreement.”144 Re-
gardless, the court is not allowed to participate in plea negotiations.145 

The power to offer pleas is also essentially unlimited in scope.146 In Brady 
v. United States, the United States Supreme Court adopted a standard by which 
a guilty plea was valid “unless induced by threats (or promises to discontinue 
improper harassment), misrepresentation (including unfulfilled or unfulfillable 
promises), or perhaps by promises that are by their nature improper as having no 
proper relationship to the prosecutor’s business.”147 This standard allows prose-
cutors and defense attorneys to treat plea deals like contracts that can involve 

 
 137. United States v. Arenas-Ortiz, 339 F.3d 1066, 1068 (9th Cir. 2003) (“We must exercise a high degree 
of deference to the decision of prosecuting authorities to bring charges, because the Constitution assigns that 
decision to the executive branch of government.”). 
 138. United States v. Smith, 178 F.3d 22, 26 (1st Cir. 1998) (quoting In Re Sealed Case, 131 F.3d 208, 214 
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recommending sentences, dropping charges, or anything else the parties may 
agree to.148  

Like with the charging power, the judiciary is prohibited by federal case 
law from interfering with prosecutorial discretion, even when plea bargaining 
seems to “resemble matters traditionally left to judges.”149 In Bordenkircher v. 
Hayes, the defendant argued that a prosecutor’s conduct was vindictive when he 
told the defendant he would re-indict with higher charges if the defendant chose 
not to accept the plea.150 The Court stated that “[t]o hold that the prosecutor’s 
desire to induce a guilty plea is an ‘unjustifiable standard,’ which like race or 
religion, may play no part in his charging decision, would contradict the very 
premises that underlie the concept of plea bargaining itself.”151 The Court further 
intimated that “a rigid constitutional rule that would prohibit a prosecutor from 
acting forthrightly in his dealings . . . could only invite unhealthy subterfuge.”152 
Ultimately, the Court held prosecutors were free to use the “give and take” of 
dropping charges or bringing new ones in plea bargaining “so long as the accused 
is free to accept or reject the prosecutions offer.”153 

There is skepticism about the plea deal system.154 There are suggestions 
that the system coerces people who may be innocent into pleading guilty for sev-
eral reasons.155 One possible explanation is because prosecutors and public de-
fenders are so understaffed, they can be working with limited information and 
pleas are efficient ways to settle cases.156 This is especially true because if a 
prosecutor offers a plea, the defense attorney is legally obligated to convey the 
potential deal to his or her client and allow the defendant to choose whether to 
accept or reject it.157 Among other protests to the plea system is the system is 
tempting for low-income defendants who are concerned about getting back to 
work or their families to take a plea to get home faster.158 This does not diminish 
the power prosecutors have to create pleas but does illuminate just how vast that 
power is. 

One manifestation of power via plea deals is prosecutors can offer a sen-
tencing recommendation in return for a plea, or alternatively, to not protest 
against a request by defense counsel at the plea hearing for a certain sentence.159 
There are mandatory minimum sentences in place for certain crimes—narcotics, 
firearm offenses, child pornography, and more.160 This limits prosecutors to 
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some extent because prosecutors and the judge are each required to operate 
within the guidelines; but it does not stop them from using pleas to offer a de-
fendant the option to plead to a charge with a lesser sentence.161 

3. Bail & Bond Powers 

It is also within prosecutorial power to determine whether bail will be re-
quested and what amount of bail will be requested.162 The ACLU argues that it 
is not the crime that keeps people in jail unnecessarily but the inability to pay 
bail which is controlled by the prosecutor.163 This is partially because if a district 
attorney does not request bail, it is unlikely a judge will order it on his or her 
own.164 It is also within a district attorney’s power to request that bail be re-
voked.165 Notably, in some jurisdictions, defendants may not have a defense at-
torney at a bail hearing.166 Instead, prosecutors are responsible for presenting 
their cases and may be the only attorney on either side of the courtroom.167 

4. Diversion & Alternate Sentencing Programs 

One growing field within prosecutorial offices has been the use of diversion 
programs to help address the large caseloads district attorneys typically have.168 
Diversion programs are typically aimed at low-level, first-time offenders because 
the justice system has recognized those defendants are better served with coun-
seling, monitoring, and more, rather than with traditional plea deals and sentenc-
ing.169 For prosecutors, the benefits include lower overall costs and better oppor-
tunities for victim compensation and completion of community service 
projects.170 The typical diversion program for criminal defendants has one of two 
paths: defendants can be diverted to counseling before they give official pleas or 
they can be required to formally plead guilty and the court suspends punishment 
until their requirements are complete.171 Requirements for diversion programs 
include fees, community service, treatment, classes or vocational training, or 
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more, and these requirements are aimed at implementing measures that will mod-
ify defendants’ behavior.172 After completing their requirements, defendants typ-
ically will have their case dismissed and may be able to have the record ex-
punged.173 The ACLU considers diversion programs to be a “positive tool that 
should be used in our nation much more frequently” because it targets underlying 
problems and can improve “long-term community safety and reduce recidivism” 
more effectively than traditional sentences.174  

Diversion programs often have strengths and weaknesses.175 They can be 
limited to low-level conduct that then places more requirements on defendants 
than they would have otherwise; or they may only offer temporary treatment for 
defendants who need long term supervision or rehabilitation.176 If implemented 
properly, however, the perceived value and the potential to positively influence 
defendants’ lives are high.177 It is also prosecutorial offices that are typically 
responsible for diversion programs and are considered alternatives to prosecution 
of crimes.178 Prosecutors typically control these programs because they can be 
instituted before charges are officially filed, because prosecutors control charges, 
and prosecutors control plea deals.179 And prosecutor’s offices are expanding 
their use of diversion programs.180 Prosecutorial offices are lowering their re-
quirements for what cases qualify for diversion, they are diversifying into various 
types of programs, and, because they can be flexible, they help prosecutors to 
meet the needs of the public.181 

III. ANALYSIS 

Given the vast scope of prosecutorial power that exists now, and the appar-
ent apathy of voters, it is necessary to reevaluate whether prosecutors should 
continue to be elected.182 The election of prosecutors now requires a reanalyzing 
of the problems that caused the initial switch to an elected system from appoint-
ments.183 Because modern society is different than the time when prosecutors 
were first elected, and because the scope of prosecutorial power has expanded, 
the concerns originally held by states have necessarily shifted as well.184 The 
following sections will explore concerns about corruption and abuses of power 
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and whether either elected or appointed prosecutors may meet the needs of the 
public. 

A. Protecting Against Corruption & Abuses of Power 

As explained above, one of the primary concerns constitutional convention 
delegates had when first switching to an electoral system centered around con-
cerns that the appointment of lead prosecutors was rife with corruption.185 These 
are concerns that continue to persist within the elected model as well, but that 
warrant a deeper discussion because they have taken on different forms as pros-
ecutors gained more power. 

1. Elected Prosecutors 

For elected prosecutors, the biggest potential for corruption is that, like 
most other elected officials, “elections affect how prosecutors behave.”186 For 
example, the district attorney responsible for prosecuting Duke University stu-
dents for false rape charges was berated for stating that primary elections were a 
motivating factor in his decision to prosecute.187 Further, a 2015 article argued 
that  elections “provide structural incentives for district attorneys to bring more 
cases to trial and seek longer sentences for prisoners,” likely in response to the 
powerful “tough on crime” mantra that helps win elections and reelections.188 A 
2013 study affirmed this belief when it found “reelection incentives result in a 
9.7% increase in the proportion of cases taken to trial, while the presence of a 
challenger results in an additional 14.7% increase.”189 These statistics indicate 
that prosecutors who are elected are just as likely to be swayed into making de-
cisions based improperly on public opinion as historically appointed prosecutors 
who made decisions based on the person who appointed them.190 

A second avenue for corruption also exists: using the power of the prose-
cutorial office to over-punish individuals or allowing conflicts of interest to per-
sist.191 Recently, the case of Jussie Smollett has drawn national attention for a 
crime he allegedly staged, but there are concerns that the sixteen felony counts 
his indictment alleged were because public “[a]uthorities are angry at Smol-
lett.”192 Smollett alleged that two men attacked him and yelled homophobic and 
racial slurs at him while retrieving food in Chicago.193 He also alleged that his 
attackers wrapped a noose around his neck. Consequently, this incident prompted 
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outrage and support on social media.194 Smollett’s original indictment featured 
a single felony count for obstruction of justice, but as more details emerged, that 
expanded to eight counts for statements he told to a police officer and another 
eight counts for statements made to a detective.195 Although it is not unusual for 
prosecutors to charge as many counts as possible at the start, Terry Sullivan, a 
prominent attorney in Chicago, argued prosecutors took each lie and made it an 
individual account because they were “obviously mad at him for embarrassing 
the city.”196 

Among the twists in the case was the recusal of Cook County’s State’s At-
torney Kim Foxx.197 Foxx spoke with one of Smollett’s relatives after the origi-
nal incident was reported and acted as an intermediary between the Chicago Po-
lice Department and Smollett’s family and felt, out of caution, that she should 
recuse herself.198 Her decision came nearly a month after the investigation began 
and after suspects in the case came to potentially testify before a grand jury, 
which led to Foxx receiving criticism on social media.199 Her predecessor, Anita 
Alvarez, even went so far as to say, “I was under the impression that when the 
voters elected me and I took my oath of office it meant I had to do my job.”200 

Finally, the scope of their power is so broad that district attorneys have the 
opportunity to affect other elected officials. Under Bordenkircher v. Hayes, pros-
ecutors have free reign to bargain and induce a criminal defendant to accept a 
plea deal with minimal restrictions.201 Their only limitations are to ensure they 
do not coerce a defendant’s plea, but they may induce or encourage at their lei-
sure.202 Detroit’s former mayor, Kwame Kilpatrick, was induced to step down 
as mayor as part of his plea deal for obstructing justice from a sex-and-miscon-
duct case.203 The prosecutor in that case stated, “[t]he resignation was never, ever 
a bargaining chip for me” and elaborated, “[h]e could have resigned right away; 
my position would have been much more favorable if that had happened.”204 His 
plea deal included a requirement he abstain from running for office during his 
probation.205 
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In Missouri, Governor Eric Greitens contacted the circuit attorney with an 
offer to resign from office in return for a felony charge against him being 
dropped.206 In reporting this incident, it was particularly noted that the circuit 
attorney was a Democrat and Greitens was a Republican, which suggests politi-
cal party tensions had a role in the interactions between the circuit attorney and 
Greitens.207 Kilpatrick and Grietens’s cases provide two different stories in 
which prosecutorial power can influence elected officials. Although the prose-
cutor in Kilpatrick’s case stated he would have been more favorable had Kilpat-
rick resigned at an earlier time, it can be inferred this played into his decision to 
offer Kilpatrick concurrent four month jail sentences and restitution in the 
amount of $1 million.208 Both cases, however, represent the idea that prosecutors 
can, and in some cases do, influence whether an elected official resigns by using 
charges and plea deals.209  

The political opposition noted in Grietens’s case is minimized by the fact 
that he reached out to the circuit attorney first to propose the deal, but this none-
theless indicates that an elected official of one party was able to remove an 
elected official from another party.210 Voters originally chose to elect their pros-
ecutors because they were worried about political appointments and corruption, 
and elected prosecutors were meant to provide people with a greater voice in the 
policies influencing criminal justice.211 The idea that a circuit attorney with ju-
risdiction over one county could remove the governor of a state seems to open 
the door to the type of corruption constitutional convention delegates sought to 
prevent. 

Alabama Governor Robert Bentley’s resignation proved an interesting case 
that implicated prosecutors in his corruption as governor.212 Bentley allegedly 
had inappropriate relations with a political advisor and the backlash and investi-
gation took years to resolve.213 It took the special counsel in the case, standing 
before the state’s House Judicial Committee, outlining the allegations to impeach 
the governor for Bentley to reach a deal—resignation in return for pleading to 
two misdemeanors, waiving retirement benefits, paying fines, and performing 
100 hours of community service.214 Bentley did not receive jail time,215 but his 
case “turned into a maelstrom, sucking in everything around it: the state’s top 
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cop, the state attorney general’s office, a US Senate seat, multiple prosecutors, 
the Legislature and the Alabama Ethics Commission.”216 

2. Appointed Prosecutors 

Appointed prosecutors similarly face corruption concerns, and the frailty 
of their office lies in the power of their appointor. Preet Bharara has been hailed 
by Vanity Fair as “famously fired by Donald Trump in early 2017, only to 
emerge as America’s preeminent seer of all things related to the Muller 
probe.”217 Yet, his rise and fall as a United States Attorney indicates one of the 
primary concerns of a prosecutor appointed by a president or governor: the po-
tential for that job to be taken for seemingly arbitrary reasons. Bharara graduated 
from Columbia Law School, worked in private practice, served as an Assistant 
U.S. Attorney, then worked for Senator Chuck Schumer in Washington D.C.218 
His choice to work for Schumer was seen as unexpected but it ultimately yielded 
a recommendation by Schumer to then President Obama for Bharara to take over 
as United States Attorney for the Southern District of New York.219  

The U.S. Attorney’s Office for the Southern District of New York is largely 
considered one of the most respected offices in the country and Bharara’s time 
in the office included a legacy filled with great accolades and the accompanying 
criticism.220 Bharara’s victories included the successful prosecution in Albany 
of the “Times Square Bomber.” He was also known for cracking down on in-
sider-trading.221 Bharara was criticized, however, for not being tough enough on 
those involved in the 2008 market crash.222 Ultimately, his reputation from the 
U.S. Attorney’s Office was that he “struck fear” in the hearts of those on Wall 
Street and was unafraid to prosecute even foreign nationals for crimes committed 
in the Southern District.223 But his reputation did not save his job when the Pres-
idency switched from Barack Obama to Donald Trump.224 

Trump reached out to Bharara in November 2016 to ask him to remain in 
his position as U.S. Attorney when the two met after the election.225 In early 
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2017, however, Trump’s assistant called Bharara, asking him to return a call to 
the White House.226 Bharara declined to do so by citing protocols in place for 
direct contact between a federal prosecutor and the President of the United 
States; instead, he chose to follow those protocols and notify Jeff Sessions, then 
Attorney General, of the President’s call.227 The next day Bharara was asked to 
resign. 228 

From an outside perspective, this assumes a link between Bharara passing 
up Trump’s phone call. Of course, Bharara himself stated that he believed his 
refusal to answer the President’s call was the reason for his termination.229 No-
tably, it was reported Bharara had been overseeing an investigation into President 
Trump’s Health and Human Services secretary at the time of his removal.230 
Therefore, Bharara’s case presents an important downside of the appointed pros-
ecutor: serving at the whim of the President.231 

The Attorney General is likewise subject to the will of the Executive. Jeff 
Sessions recently received his “pink slip” by the President following the midterm 
elections.232 President Trump did not hide his disdain for Sessions, once tweeting 
“[s]o why aren’t the Committees and investigators, and of course our belea-
guered A.G., looking into Crooked Hillarys [sic] crimes & Russia relations?”233 
He was also known to express his disappointment with Sessions and once 
claimed he did not have an Attorney General while Sessions still held the posi-
tion.234 And Session’s move to recuse himself from the investigation into Rus-
sian interference during the 2016 election likely played a part in his removal as 
well.235 When Sessions removed himself from the investigation, however, he did 
so because he felt he could legally not be part of the investigation as a participant 
in President Trump’s campaign.236 
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Regardless of the reason for Session’s removal, both he and Bharara show 
the ease with which appointed attorneys can be removed.237 This frailty for ap-
pointed prosecutors suggests that the appointment model for prosecutors is just 
as flawed as an elected model is. 

B. Meeting the Needs of the Public 

A second concern faced by the original colonies when creating an election 
system was whether elected prosecutors would be able to sufficiently meet the 
needs of the public.238 This Section explores whether those concerns were re-
solved with elected prosecutors or whether they still remain a problem. 

1. Elected Prosecutors 

Prior literature has focused on the shortcomings of the elected model of 
prosecutorial power. In 2009, Ronald F. Wright cited two reasons for the failure 
of the elected system: First, incumbent prosecutors rarely have to explain pat-
terns and practices of their offices; and second, even if they do have a challenger, 
specific cases are the concern during debates rather than big-picture values.239 
Combined with voter apathy, Wright believes that instead some part of the elec-
toral model needs to be shifted in order to make elected prosecutors accurately 
represent the people they are elected to serve.240 

Wright’s concerns in 2009 continued well into the late 2010’s. John Pfaff’s 
2017 book Locked In centers around dismantling the “Standard Story”—aka the 
idea that the “war on drugs,” disproportionate sentencing, and an emphasis on 
statistics and shocking events are the reason behind mass incarceration.241 In-
stead, Pfaff argues it is prosecutors who ultimately are responsible for this phe-
nomenon, but they are “almost completely ignored by reformers.”242 His theory 
argues that if real change is to come about in the criminal justice system, reform-
ers and society need to start paying attention to prosecutorial officers, elections, 
and powers.243 

The ACLU of California saw the concerns discussed above that voters were 
unable to accurately judge their district attorney candidates and responded by 
creating their “Meet Your DA” campaign in 2017.244 They stated the “[d]istrict 
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attorneys in California have tremendous power to impact the lives of millions of 
people, their families, and entire communities.”245 As the ACLU points out: 

[T]he [district attorney] . . . has the sole power to decide if criminal charges 
are filed and the severity of those charges. They alone decide who is de-
serving of a jail or prison sentence by deciding to file felony charges, who 
will instead be routed into a diversion program designed to help them re-
build their lives, and who will have charges dismissed.246 

But the ACLU pushed their reforms because prosecutors also have the 
power to “take officer-involved shootings seriously by investigating them and 
holding police accountable, or they can turn a blind eye to officers who shoot 
and kill members of our community.”247 It is with this backdrop the ACLU began 
its campaign to make Californians more aware of who their district attorneys 
were and what they stand for.248 As stated on its webpage “[i]n the past four 
years, California voters have overwhelmingly supported safe and sensible justice 
reforms—but most DA’s have gone against this tide of change.”249 

The “Know Your DA” campaign expanded on this dissonance between dis-
trict attorneys and their constituents.250 In 2016, 64.5% of Californians voted in 
favor of Proposition 57, the Public Safety and Rehabilitation Act.251 The Act was 
meant to focus on rehabilitation and to create incentives for “inmates to take 
responsibility for their own rehabilitation with credit-earning opportunities for 
sustained good behavior . . . . [It] also moves up parole consideration of nonvio-
lent offenders . . . [and demonstrates] their release to the community would not 
pose an unreasonable risk of violence to the community.”252 Regardless of pop-
ular support for this proposition, however, only one of fifty-eight district attor-
neys in California supported this change.253  

Likewise, in 2017, 59.6% of Californians voted in favor of a proposition 
that sought to reduce some drug offenses from felonies to misdemeanors while 
only two out of fifty-eight district attorneys supported this same measure.254 If 
district attorneys are responsible for prosecuting laws, and citizens are actively 
voting to reduce certain crimes to misdemeanors, perhaps it is right that we elect 
our prosecutors so citizens are likewise choosing attorneys who will help accom-
plish their interests. But these numbers from the ACLU—only one or two of 
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fifty-eight district attorneys support the public measures voted in—also suggest 
that the races for district attorney do not get as much exposure as some of these 
propositions do.255 

Financial donors likewise seem to echo the same concerns when prosecu-
tors were first shifting to an elected system: are elected prosecutors in touch with 
the communities they want to represent?256 Shaun King of the Real Justice PAC 
stated “[t]he district attorneys in our country don’t represent the true diversity, 
the broad cross-section of views of our country . . . . Less than 1 percent are 
women of color . . . . People who are running for the office of district attorney 
are prosecuting people they don’t know.”257 

Of course, the obvious benefit of elected prosecutors is the public can re-
move district attorneys who they feel are corrupt, misusing their power, or unable 
to respond effectively to public necessity. The removal of the St. Louis County 
District Attorney serves as an example of this. Robert McCulloch’s office was 
criticized for its handling of Michael Brown’s death and the lack of an indictment 
filed against the offending officer.258 McCulloch was a prosecutor known for 
being a staunch ally to police officers, which critics argued came at the expense 
of justice.259 And although he was known as a “tough talking prosecutor,” a mes-
sage that likely helped him stay in office for almost three decades, it was Brown’s 
death that ultimately ended his tenure because the public was outraged at his 
inability to bring charges against the officer who shot Brown.260 The city broke 
into riots and protests following Brown’s death and included the use of tear gas 
against protesters.261 Critics felt McCulloch simply did not do enough to seek 
justice for Brown.262 

McCulloch was the St. Louis County, Missouri chief prosecutor for twenty-
eight years before he was unexpectedly ousted by Wesley Bell within his own 
party in the 2018 primary election.263 Bell ran unopposed in the general election 
and effectively replaced McCulloch as the chief prosecutor.264 This was also the 
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first time McCulloch was up for election following the violent protests that oc-
curred in the wake of Brown’s death by a Ferguson police officer.265 McCulloch 
is the prime example of a prosecutor who potentially mishandled a public trial, 
and it led to his political downfall.266 More importantly, he demonstrates that 
when explosive cases like Ferguson occur, the public pays attention and a spot-
light is brought upon prosecutor’s offices.267 

This public response followed the Cook County State’s Attorney, Anita Al-
varez, and her response to Laquan McDonald’s death.268 McDonald was shot in 
October 2014 by Officer Jason Van Dyke.269 Alvarez held off on filing charges 
“until late November 2015, hours before a judge ordered the release of police 
dashboard-camera video that showed Van Dyke shooting McDonald.”270 Alva-
rez’s explanation for this delay centered around a joint investigation with the FBI 
regarding McDonald’s death and she claimed that she had wanted to charge Van 
Dyke weeks earlier only to hold off until the investigations regarding civil rights 
violations concluded.271 

Current Cook County State’s Attorney Kim Foxx was quoted at the time 
saying that the “delays in pressing charges were a ‘heinous disservice’ to 
McDonald’s family and the criminal justice system as a whole.”272 Foxx ended 
up as one of two challengers to Alvarez as State’s Attorney as Alvarez faced 
backlash amidst the controversy surrounding the release of the tape showing 
McDonald’s death and her office’s handling of the case.273 The New York Times 
reported demonstrators flew banners reading “Chicago stands with Laquan” and 
“#ByeAnita” at protests during her campaign.274 When Alvarez ultimately lost 
her party’s nomination to Foxx in 2016, reports indicated that Laquan McDon-
ald’s death played a large part in the outcome.275 
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2. Appointed Prosecutors 

Appointed prosecutors have the ability to respond aggressively to public 
needs as well. Specifically, they can remain neutral and prosecute crimes against 
public officials who are found to be corrupt. The Department of Justice has said 
it is within its responsibility to “protect the public from criminal abuse of the 
public trust by high federal officials.”276 Likewise, federal prosecutors are “en-
couraged to continue to consider voluntary offers of resignation from office as a 
desirable feature in plea agreements with elected and appointed public officials 
at all levels of government.”277 

While federal prosecutors are encouraged to consider plea deals with 
elected or appointed officials, they are likewise cautioned that some courts do 
not look kindly on prosecutors using plea deals to encourage public officials to 
step down.278 The DOJ Criminal Resource Manual cites United States v. Rich-
mond as its key case in this respect.279 The United States District Court for the 
Eastern District of New York struck down a plea agreement between Congress-
man Richmond and prosecutors in which Richmond would voluntarily resign 
and plead guilty to “federal tax, narcotics, and conflict of interests offenses.”280 
The District Court saw this as a violation “upon the constitutional right of the 
public to select their Congressmen of their choosing,” and the doctrine of sepa-
ration of powers.281 The DOJ considers Richmond an incorrectly decided case 
and stated it “is particularly troublesome from the standpoint of the orderly and 
efficient discharge of the Justice Department’s responsibilities.”282 The Rich-
mond case, however, raises important questions about whether appointed prose-
cutors have too much leeway in charging public officials and influencing their 
decisions to resign or say in their posts. 

For example, Chicago Alderman Ed Burke has been notorious for his par-
ticipation in the city’s ongoing corruption.283 Burke, an alderman for fifty years, 
managed to survive a number of Chicago corruption scandals and retain his seat, 
including the city’s Council Wars, ghost-payrolling scandals, and more.284 Burke 
is currently charged with extortion for his use of his office to persuade Burger 
King executives to attend events and donate funds in exchange for getting per-
mits approved for remodeling work, along with other acts.285 And although he 
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was recently reelected in 2019, the FBI and prosecutors in the Northern District 
of Illinois have persisted in their indictment against Burke and an ongoing inves-
tigation.286 In doing so, they demonstrate the ability of federal, appointed prose-
cutors to remain removed from local politics and prosecute local officials who 
are doing their communities a disservice when the electorate cannot remove 
them.287  

Similarly, appointed prosecutors can bring charges against potentially pop-
ular defendants who are nonetheless inhibiting massive systems from function-
ing properly. Recently, two actresses, including Lori Laughlin and other wealthy 
individuals, were indicted for mail and honest services fraud for using a nonprofit 
organization to cheat their children into highly-selective universities.288 Their 
actions ultimately removed seats at these universities from students who may 
have been legitimately qualified to be at those schools but unable to be offered a 
position because the spot went to a student whose parents bought their seat.289 
Because appointed prosecutors are free from worrying about the electorate or 
reelection, and because this investigation clearly takes place across state lines, in 
a case like this they have the security of knowing they cannot be voted out of 
office by the constituents with deep pockets they may be charging.290 

Appointed prosecutors, however, are also more limited in what they can do 
and how they can exercise their powers. At the federal level, prosecutors often 
need some jurisdictional “hook” to prosecute crimes.291 For example, in 2016 
the Supreme Court had decided whether Hobbs Act prosecutions for drug-dealer 
robberies required a showing that the defendant’s conduct affected commerce or 
attempted to affect commerce.292 The Court ultimately decided commerce was 
broadly defined as “all interstate commerce over which the federal government 
has jurisdiction,” and that “although the sale of drugs is illegal under federal law, 
it is still an economic activity; therefore Congress can regulate purely intrastate 
drug theft.”293 What this demonstrates is that, although federal prosecutors have 
broad direction in determining what is considered commerce, they are bound by 
stricter constraints than state prosecutors. This is also because the majority of 
crimes are within state jurisdictions rather than federal ones.294 

Appointed prosecutors are also beholden to the individuals who appoint 
them, for example the president, and are therefore limited even when trying to 
help the public. While assistant U.S. Attorneys may have the flexibility to main-
tain independence from their appointing presidents, attorney generals or special 
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counsels may not.295 For example, Special Counsel Robert Mueller’s investiga-
tion into Russian interference in the 2016 election resulted in a report that did 
not exonerate or implicate President Trump in obstructing justice.296 His decision 
to make no formal decision regarding the President was made although a long-
time DOJ policy prevents sitting presidents from being charged with federal 
crimes because it “would interfere with the President’s unique official duties, 
most of which cannot be performed by anyone else.”297 

Mueller’s role was meant to give him “independence and autonomy to lead 
investigations of politically sensitive, nationally important matters.”298 Because 
he was appointed by the Attorney General, who reports to the President, how-
ever, there was the possibility that President Trump could have removed him 
from his position.299 In fact, there were rumors the President intended to do ex-
actly that.300 Mueller proves that appointed prosecutors unfortunately are no 
more insulated at the federal level than state prosecutors are even when working 
to find information the public wants.301 Instead, elected prosecutors have the 
benefit of only being able to be removed by the electorate rather than by one 
individual. 

IV. RECOMMENDATION 

At the start of the writing process, the logical recommendation to this Note 
is to switch the electoral model to an appointment system that has caveats. And 
that model makes the most sense as a response to the lack of diversity, and re-
form-minded, candidates.302 It also makes sense when there seems to be political 
apathy where the election of lead prosecutors is concerned. With the surge during 
the 2018 election cycle of candidates who sought to end mass incarceration, the 
election system seems like it is perpetuating the change it was meant to embody. 
This Part will argue that, although the 2018 election cycle is perhaps changing 
the electoral system for prosecutors, it may not be enough and a switch to an 
appointment system may still be more beneficial. 
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A. Why an Appointment System Made Sense Before the 2018 Elections and 
What That System Should Look Like 

There has been a longstanding belief that voters are apathetic where district 
attorney’s races are concerned.303 Apathy on the part of people of color in par-
ticular has been of concern—an activist in Illinois was quoted saying “people of 
color don’t pay much attention to the local races for sheriff, judges and state 
prosecutors . . . . But what we’re finding is that these local political races impact 
more on our daily lives in the community than the federal and state elections.”304 
And prominent statistics show that 95% of prosecutors are white Americans and 
85% of prosecutors run unopposed in elections.305 Considering this, perhaps the 
best course of action is to return to an appointment system, but one that has 
checks in place via a confirmation by state legislatures. A system such as this 
may help address the concerns that arose when prosecutors were first shifting to 
an election model and concerns that seem to still be prevalent.306  

One of the largest concerns was that appointed positions were “influenced 
more by political considerations than by public interest.”307 Yet this is a concern 
echoed in modern times as a critique of elected prosecutors: that they are not 
representative of their districts—and that they are equally motivated by political 
considerations and reelection.308 As detailed above, the ACLU provided statis-
tics that district attorneys were not in support of referendums that gained a ma-
jority of voter support during elections.309 If this is a problem that continues to 
persist, then it highlights that the current system is ineffective at responding to 
public necessity. 

The 1800s saw a shift to the elected prosecutor because appointed prosecu-
tors were not meeting the needs of the public.310 But the public now needs pros-
ecutors who can effectively respond to what the public needs like focusing on 
criminal justice reform.311 If 85% of prosecutors are running unopposed in elec-
tions, this suggests that the electorate is either uninformed or unaware of their 
impact, and therefore legislatures are in a better position to address these 
needs.312 And an appointment system would be better able to address this need 
by having governors think actively about who they are nominating into those 

 
 303. Jessica Pishko, Can the California Elections Usher in a Slate of Progressive District Attorneys, THE 
NATION (June 5, 2018), https://www.thenation.com/article/can-slate-progressive-prosecutors-upend-status-quo-
california/ (“An elected DA’s job is to seek justice, work to prevent crime, and serve as a leader of the diverse 
communities they represent. But, for too long, many DAs have operated inside a bubble free from public over-
sight.”). 
 304. Charles D. Ellison, Do You Know Who’s Running for District Attorney? Here’s Why You Should, THE 
ROOT (Oct. 27, 2014 3:00 AM), https://www.theroot.com/do-you-know-who-s-running-for-district-attorney-
here-s-1790877494.  
 305. Justice for All, supra note 7. 
 306. See supra Part III. 
 307. Ellis, supra note 10, at 1555. 
 308. See Novak, supra note 5. 
 309. See supra notes 249–53 and accompanying text. 
 310. Ellis, supra note 10, at 1530–31. 
 311. See Proposition 57, supra note 251; Legend, supra note 1. 
 312. Justice for All, supra note 7. 



  

No. 2] DO PROSECUTORIAL ELECTIONS MATTER? 693 

roles. More importantly, having a confirmation process would ensure that the 
public retains a voice in who is charged with enforcing their laws. This way, 
governors are not left with the sole power to appoint a district attorney and this 
can protect against the appointment of a district attorney who is entirely against 
changes sought by the public. 

This idea is not necessarily novel either: the New York State Legislature 
originally wanted the option to regulate the salaries of local district attorneys and 
to insulate the district attorney from control by the governor.313 Although this 
measure ultimately failed, the idea of checks and balances on the appointment of 
district attorneys is one that has persisted across time. In New Jersey, statutory 
measures in place limit the term of appointed prosecutors and likewise limit their 
ability to plead within specified guidelines.314 Similarly, prior to electing lead 
prosecutors in Pennsylvania, congressional consent was added as a condition to 
the appointment process to limit corruption possibilities. 315 

There has also been a suggestion that allowing an appointment process will 
“[b]etter insulate working prosecutors from voters” who may be operating with 
a “bloodthirsty clamor for the longest possible sentences.”316 Further critics of 
the electoral system have argued elections do not provide actual accountability 
for elected prosecutors because incumbents have advantages built in like no op-
position.317 As an example, while United States Attorneys at the federal level, 
have to work within the bounds of policies set by the DOJ, they are often in better 
positions to dismiss cases and enter plea agreements, and they are better suited 
to be insulated from political backlash.318 

B. The 2018 Election Cycle 

The last two years have yielded several changes to the attention placed on 
local prosecutors. As described above, the publicity afforded the murders of 
young black men and criminal justice reform movements has shifted the im-
portance placed on district attorney elections.319 Organizations like the ACLU 
and news sources like Politico began releasing articles in 2017 that did not just 
center around the fact that people do not pay attention to district attorneys races, 
but why paying attention was important.320 Writing for Politico, Evan Hughes 
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argued that understanding what district attorneys do is an important step in ask-
ing people to pay attention to the election.321 He stated, “[e]lected prosecutors 
might see a need to get out and explain their legal vision to voters if they ran in 
contested races, but, . . . they mostly do nothing of the kind.”322 Perhaps when 
Hughes wrote his article that was true, but in the 2018 election cycle, “End Mass 
Incarceration” became a much more powerful campaign slogan than the previ-
ously popular “Tough on Crime” language.323 

C. Washington County, Oregon: A Study in Whether the ACLU is Making a 
Difference for Elected Prosecutors 

In 2016, the ACLU of Oregon released a report titled Roadblocks to Reform 
that began with a description that the “War on Drugs” failed and mass incarcer-
ation has reached intolerable levels.324 The report’s ultimate goal was to “[exam-
ine] how district attorney elections and appointments lock in the criminal justice 
status quo, preventing much needed progress and public engagement.”325 And 
their ultimate conclusion was district attorneys were “a central barrier to criminal 
justice reform” and “[e]ncouraging public engagement with district attorneys and 
pushing for greater prosecutorial accountability will be decisive factors in solv-
ing the serious problems in our criminal justice system.”326 

In 2018, when the district attorney for Oregon’s second largest county 
chose to retire, one of his assistant district attorneys, Kevin Barton, a longtime 
prosecutor, chose to run for the top position.327 But instead of running uncon-
tested like fourteen other counties in Oregon, Barton found himself with a chal-
lenger backed by the Safety and Justice Action Fund (“SJAF”).328 The SJAF 
actively sought candidates who supported “a shift from prison and mandatory 
minimum sentences while emphasizing drug and alcohol treatment and mental 
health services.”329 Max Wall, Barton’s challenger, was also a former district 
attorney who had shifted careers to represent defendants.330 
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The race between Barton and Wall mirrored nationwide races. Barton was 
the “established prosecutor, with long experience in the office and support from 
a wide swatch of the law enforcement community and local officials,” and Wall 
was “the reform-minded outsider, who wants to prioritize treatment over incar-
ceration, and to smooth relations between prosecutors and defense attorneys.”331 
Their campaigns have included implications of “dirty money” coercing Wall to 
run and accusations against Barton that his refusal to engage in an ACLU forum 
“indicates ‘it’s not a priority [for Barton] to engage with impacted communities 
and communities of color.’”332 

And their campaigns began to draw in large contributions from national 
sources—Wall received $200,000 from a political action committee funded by 
George Soros and Barton received $25,000 from the founder of Nike.333 John 
Legend seemingly weighed in on the conversation as well by tweeting, “Hey 
Oregon, you might not realize that your district attorney is one of the most pow-
erful elected officials in your state.”334 He followed up by tweeting, “Oregon, 
you have the power to elect a government official who is dedicated to reforming 
criminal justice in your community.”335 

Where Barton may have been able to run strictly with a “tough on crime” 
mantra and his conviction record in the past, Wall’s introduction into the race 
forced him to consider reforms, as well.336 Wall himself stated in his concession 
speech that he entered the race to “start a debate about how to keep our commu-
nities safe, use our taxpayer dollars more wisely, and do justice the right way. 
And to ensure our District Attorney goes through an election, not a corona-
tion.”337 

This was the first time in two decades that the district attorney seat in Wash-
ington County had been open for a new candidate and the interest taken in the 
candidates and the issues of reform allowed for a true race for the office.338 More 
importantly, the influx of information and funding made this a race that voters 
took interest in, and one that sought to respond to what the voters in Washington 
County cared about—community safety, fair treatment, and saving taxpayer dol-
lars.339 The ACLU of Oregon said it best when it said, “Six months ago, very 
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few people would have predicted this race would be contested. Voters and po-
tential reform candidates are beginning [to] think about district attorney elections 
as a strategy to impact system change. DA incumbents and their chosen succes-
sors can no longer take elections for granted.”340  

But Wall ultimately lost the election to Barton.341 And what is most notable 
is that while Oregon indicates the political tide is shifting, and ACLU campaigns 
to draw attention to district attorney campaigns may be working, it also indicates 
they may not be working well enough. Oregon further demonstrates that whether 
the focus on prosecutors remains prevalent can only be answered in time. Even 
in Oregon, Washington County was the second largest county in the district and 
there is no evidence to indicate whether campaigns like the ACLU’s will be suc-
cessful in the numerous smaller jurisdictions across the country.342 Meanwhile, 
prosecutors may still be out of step with what the public wants and with what 
reformers want, and so an alternative needs to be found. 

Although appointing prosecutors rather than electing them would require 
massive statutory changes, this country has undergone the change once before.343 
In choosing to change prosecutors to the elected model, states had to undergo 
statutory overhauls and amendments to create an electoral system and they can 
use that same power to switch back to an appointment model.344 The appoint-
ment of prosecutors would provide the potential for greater responses to public 
priorities and implementing an accompanying confirmation process would like-
wise ensure the public, through their elected officials, also retained a say in the 
candidates. 

V. CONCLUSION 

States should switch to a system where district attorneys are appointed and 
confirmed rather than elected. A system like this would ensure prosecutors are 
better able to respond to the needs of their districts. Although there may be con-
cerns that this system is still subject to political appointments and corruption, the 
dual structure would allow constituents to voice their opinions through their 
elected officials. Ultimately, in an ever-diversifying society, it seems logical that 
the nation’s top prosecuting attorneys can adapt to the needs of their electorates, 
and a system that appoints and confirms their district attorneys would allow just 
that. 
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