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HOW TRANSGENDER AND NON-BINARY 
PEOPLE ARE IGNORED IN THE MALE-
ONLY MILITARY DRAFT DEBATE 

Michael Conklin* 

The constitutionality of an all-male military draft was recently litigated in 
National Coalition for Men v. Selective Service System.1 This important issue 
remains undecided as the Supreme Court denied certiorari for National Coalition 
for Men on June 7, 2021.2 Unfortunately, the effect this issue will have on 
transgender and non-binary people is largely being ignored.3 This essay consid-
ers how current Selective Service standards are not only psychologically harmful 
to transgender and non-binary people but also how they negatively affect their 
ability to receive college financial aid, federal jobs, and job training. 

In the 1981 case of Rostker v. Goldberg, the Supreme Court upheld the all-
male draft because, at the time, women were barred from combat roles.4 How-
ever, in 2013 the Department of Defense rescinded this ban.5 The Supreme Court 
had the opportunity to overturn the male-only aspect of the draft but it passed on 
the issue and denied certiorari in National Coalition for Men.6 But the issue may 
still be addressed due to a 2020 recommendation from the National Commission 
on Public Service to require females to register for the draft.7 

 
 *  Powell Endowed Professor of Business Law, Angelo State University. 
 1. Nat’l Coal. for Men v. Selective Serv. Sys., 969 F.3d 546 (5th Cir. 2020), cert. denied, 141 S.Ct. 1815 
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While it has been over forty-five years since America conducted a military 
draft,8 the issue of who must register with the Selective Service is nevertheless 
highly relevant today. Failing to register with the Selective Service may result in 
fines of up to $250,000 and five years in jail, although these penalties are rarely 
enforced.9 More practical implications are that those who do not register with the 
Selective Service may not be eligible for federal jobs and job training, and it may 
even prevent immigrants from becoming naturalized.10 Male college students are 
ineligible for financial aid, federal grants, and federal work-study programs if 
they do not register with the Selective Service.11 

The Selective Service states that “male person[s]” are required to register.12 
Elsewhere the Selective Service clarifies that gender assigned at birth is used for 
this purpose.13 This places transgender and non-binary people in a difficult posi-
tion. To make matters worse, one may not register after reaching the age of 
twenty-seven.14 Therefore, a transgender or non-binary person who applies for 
student loans, grants, federal jobs, or job training after age twenty-six could po-
tentially be forever barred from receiving such benefits if they did not previously 
register.15 It is understandable that a transgender woman would not think to reg-
ister with the Selective Service after reading how only “male persons”16 need to 
do so. 

Even for transgender males—who are explicitly exempt from the Selective 
Service because their birth certificates say female—significant problems may 
arise under the current system. For example, imagine a transgender male who 
has changed all legal documentation except his birth certificate to male. When 
he fills out his Free Application for Federal Student Aid form to attend college, 
he will be flagged as a male who is not registered with the Selective Service. 
Beyond the hassle of dealing with bureaucratic red tape, this will likely require 
him to disclose that he was gendered as female at birth. Such a requirement may 
place a young transgender male in an uncomfortable position. 

The current Selective Service standard of using birth certificate gender is 
further problematic because it is possible for adults to change the gender listed 
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on their birth certificates.17 Additionally, some states allow the issuance and 
amending of birth certificate gender to non-binary.18 

Making matters even worse, the likelihood of these problems is exacerbated 
when one considers those with fluid gender identities. Such individuals may have 
data mismatches of their gender on various documents and government and 
school records. This may be perceived by school and governmental administra-
tors as inconsistencies to be flagged for greater scrutiny. 

While these issues that transgender people face regarding the Selective Ser-
vice are less severe than many of the other challenges they face in society, these 
problems are made more poignant due to their unnecessary nature. A future Su-
preme Court ruling overturning the now outdated precedent in Rostker would 
benefit transgender people not only by avoiding a bureaucratic hassle and poten-
tial loss of benefits but also by affirming their place in society as equals. As the 
Service Commission in 2020 explained regarding the effects on women, “[m]ale-
only registration sends a message to women not only that they are not vital to the 
defense of the country but also that they are not expected to participate in de-
fending it.”19 This same logic is applicable to the dignitary harm imposed on 
transgender and non-binary people. Furthermore, by classifying transgender men 
as women and transgender women as men, an implicit message is communicated 
that they are not “really” male and female, respectively.20 

It is unfortunate that this is just one example of how transgender people are 
often overlooked in the legal system.21 Fortunately, there is an easy fix. By rec-
ognizing the grounds for upholding the male-only draft in Rostker are now inva-
lid, overturning the now obsolete precedent not only advances gender equality 
but also benefits transgender and non-binary people. 

 

 
 17. See, e.g., Changing Birth Certificate Sex Designations: State-by-State Guidelines, LAMBDA LEGAL 
(Sept. 17, 2018), https://www.lambdalegal.org/know-your-rights/article/trans-changing-birth-certificate-sex-
designations [https://perma.cc/WCF8-XDAW]. 
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https://www.usbirthcertificates.com/articles/gender-neutral-birth-certificates-states (last visited June 27, 2021) 
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 19. NAT’L COMM’N ON MIL., NAT’L, & PUB. SERV., THE FINAL REPORT OF THE NATIONAL COMMISSION 
ON MILITARY, NATIONAL, AND PUBLIC SERVICE 118 (2020), https://inspire2serve.gov/sites/default/files/final-re-
port/Final%20Report.pdf [https://perma.cc/SB7F-TGQZ]. 
 20. Further problematic is that the Selective Service refers to transgender males as “born female” and 
transgender females as “born male.” Selective Service - Who Must Register, SELECTIVE SERV. SYS., 
https://www.sss.gov/wp-content/uploads/2020/11/WhoMustRegisterChart.pdf (last visited June 27, 2021) 
[https://perma.cc/CJ8U-2KCB]. 
 21. See, e.g., Michael Conklin, Good for Thee, but Not for Me: How Bisexuals Are Overlooked in Title VII 
Sexual Orientation Arguments, 11 U. MIA. RACE & SOC. JUST. L. REV. 33 (2020). 


