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As states pass increasingly strict abortion laws in a bid to reverse Roe
v. Wade, abortion opponents have suddenly abandoned exceptions for
cases of rape and incest. Developing the first legal history of rape and in-
cest exceptions, this Article argues that these exceptions open a window
into issues of guilt and innocence that define the constitutional jurispru-
dence of abortion.

In recognizing a right to abortion, the Court portrayed women as vic-
tims—of the physical burdens of pregnancy and societal forces governing
parenthood. But as the history of the rape and incest debate shows, the
rhetoric of guilt and innocence is central to the case to overturn Roe. Seek-
ing to dismantle abortion rights, pro-life forces have proposed a hierarchy
of innocence. This hierarchy describes guilt as inherently relative, not an
absolute but a matter of degrees and comparison. In this hierarchy, fetal
life is supremely innocent, regardless of the surrounding circumstances
both because an unborn child lacks agency (and therefore responsibility for
any decision) and because that child has not yet made any choices, good or
bad, for which to be held accountable.

As the history of the rape and incest exception reveals, ideas of guilt
and innocence have already destabilized protection for abortion. To shore
up constitutional protection, supporters of abortion rights have to portray
women in a different light—as trustworthy and autonomous rather than vul-
nerable to forces beyond their control.
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I. INTRODUCTION

As states pass increasingly strict abortion laws in a bid to reverse Roe v.
Wade, abortion opponents have suddenly abandoned exceptions for cases of rape
and incest." Alabama’s abortion ban did not include an exception for rape and
incest.? Neither did many of the six-week bans introduced in other states.® The
move has sparked considerable controversy.* At first, the uproar about the rape
and incest exception seems puzzling. Although the actual number is likely much
higher, only 1.5% of all women who have an abortion cite rape or incest as the
reason for ending a pregnancy, and public support for the exception remains
high.” Eliminating a rape and incest exception seems unlikely to affect many
women or change the total number of abortions while triggering a potentially
damaging political controversy.’®

Developing the first legal history of the rape and incest exception, this Ar-
ticle argues that it opens a window into issues of guilt and innocence that define
the constitutional jurisprudence of abortion. Those contesting the abortion wars,
like the Supreme Court, primarily used the rhetoric of innocence in an ethical
(speaking of moral culpability) rather than legal (guilt of a crime) way.” Never-
theless, the criminal meaning of innocence also loomed large, especially when

1. See, e.g., KK. Rebecca Lai, Abortion Bans: 9 States Have Passed Bills to Limit the Procedure This
Year, N.Y. TIMES (May 29, 2019), https://www.nytimes.com/interactive/2019/us/abortion-laws-states.html
[https://perma.cc/STVZ-G2ZK].

2. See, e.g., Emily Wax-Thibodeaux, In Alabama — Where Lawmakers Banned Abortion for Rape Vic-
tims—Rapists’ Parental Rights Are Protected, WASH. POST (June 9, 2019, 11:10 AM) https://www.washing-
tonpost.com/national/in-alabama--where-lawmakers-banned-abortion-for-rape-victims--rapists-parental-rights-
are-protected/2019/06/09/6d2aa5de-831b-11€9-933d-7501070ee669_story.html [https://perma.cc/Z7SW-
FLNG6].

3. See, e.g., Alia E. Dastagir, Rape and Incest Account for Hardly Any Abortions. So Why Are They Now
a Focus? USA TODAY (May 24,2019, 3:07 PM), https://www.usatoday.com/story/news/nation/2019/05/24/rape-
and-incest-account-few-abortions-so-why-all-attention/1211175001/ [https://perma.cc/58ZC-YRM4].

4. See, e.g.,id.

5. See, e.g., NPR/PBS Newshour/Marist Poll Results, MARISTPOLL (May 2019), http://maristpoll.mar-
ist.edu/wp-content/uploads/2019/06/NPR_PBS-NewsHour Marist-Poll USA-NOS-and-Tables-on-Abortion
1906051428 FINAL.pdf#tpage=3 [https://perma.cc/K22U-8GLE]; see also Dastagir, supra note 3.

6. See, e.g., Dastagir, supra note 3.

7. See Mary Ziegler, Some Form of Punishment: Penalizing Women for Abortion, 26 WM. & MARY BILL
RTS. J. 735, 741-46 (2017).
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abortion foes argued that abortion providers—and perhaps women themselves—
should be held criminally responsible.® From the beginning, debate about the
rape and incest exception focused on sexual assault, teasing out ideas of victim-
hood that cast a long shadow over the Court’s jurisprudence. In recognizing a
right to abortion, the Court portrayed women as victims—of the physical burdens
of pregnancy and societal forces governing parenthood.” These claims continue
to play a central role in cases preserving or expanding abortion rights.'

But as the history of the rape and incest debate shows, the rhetoric of guilt
and innocence is central to the case to overturn Roe. To be sure, pro-lifers have
often framed women as victims of abortion; such claims stand at the center of
efforts to pass onerous clinic regulations and eliminate third-party standing for
providers challenging abortion laws.!" But in seeking to dismantle abortion
rights, pro-life forces have proposed a hierarchy of innocence. This hierarchy
describes guilt as inherently relative, not an absolute but a matter of degree. In
this hierarchy, fetal life is supremely innocent, regardless of the surrounding cir-
cumstances both because an unborn child lacks agency (and therefore responsi-
bility for any decision) and because that child has not yet made any choices, good
or bad, for which to be held accountable. Even when it seems to benefit women,
the rhetoric of guilt and innocence naturally leads to comparisons between pro-
spective victims, a point fully understood by opponents of abortion. And a hier-
archy of innocence suggests that even if the Constitution recognizes multiple
rights in the abortion context, there is a hierarchy of rights-holding individuals,
with the most innocent deserving the most protection from the courts.

Ideas of guilt and innocence have already destabilized protection for abor-
tion. The Court has scaled back on abortion rights by identifying alternative rea-
sons for women’s victimization, such as abortion providers'” or poverty,'? rather
than the state. The Court has also changed abortion rights by questioning
women’s innocence or recognizing a still more innocent party.'* To shore up
constitutional protection, supporters of abortion rights have to portray women in
a different light—as trustworthy and autonomous rather than vulnerable to forces
beyond their control. And pro-choice groups should at least consider getting out
of the innocence business. The risk of innocence rhetoric may simply be too
great.

Part IT focuses on the period between 1959 and 1973, ending with how con-
cepts of guilt and innocence shaped the litigation of Roe. As this Part shows,
early reform efforts focused on medical justifications for abortion, suggesting
that the procedure was justified to protect women’s lives or health. In 1959, when
the American Law Institute (“ALI””) proposed a model law, it included, among

8. Seeid.
9. See Roev. Wade, 410 U.S. 113, 153 (1973).
10. See Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 857 (1992) (plurality
opinion).
11.  See infra Part Il and accompanying text.
12.  See, e.g., Casey, 505 U.S. at 881-84; Gonzales v. Carhart, 550 U.S. 124, 157-59 (2007).
13.  See, e.g., Maher v. Roe, 432 U.S. 464, 474-77 (1977); Harris v. McRae, 448 U.S. 297, 315-20 (1980).
14. See, e.g., Casey, 505 U.S. at 846.
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other things, exceptions for fetal abnormalities, rape, and incest.'> Abortion foes
almost immediately denounced the exception, explaining that women invoking
it were not as innocent as they first appeared.'® Some suggested that women
falsely claimed to be victims of rape or incest.!” Others insisted that as a matter
of science, women could not easily or even possibly get pregnant as the result of
sexual assault.'® But as pro-choice groups began demanding the outright repeal
of abortion restrictions, rape and incest exceptions took on a different role. Abor-
tion opponents pointed to support for legal abortion in the so-called hard cases,
including rape and incest, as proof that their opposition had embraced extremism
over the views of the American mainstream.'’ Roe incorporated the rhetoric of
innocence into its reasoning, presenting women as victims of biological and cul-
tural forces outside of their control.*’

Part I1I traces how ongoing debates about rape and incest shaped the rhet-
oric of innocence in the years between Roe and Casey. This Part traces the emerg-
ing political consensus in favor of rape and incest exceptions to outright abortion
bans. This Part begins by exploring intense debates about rape and incest excep-
tions to the Hyde Amendment, a federal ban on abortion funding. Although Con-
gress repeatedly voted against the exception in the funding context, pro-choice
grougs effectively wielded rape and incest as an argument against the opposi-
tion.”! Pro-life Republicans generally embraced the exception, at least when it
came to outright bans. Nevertheless, pro-life groups used rape and incest—at
least in the funding context—to continue to craft a hierarchy of innocence and
use that argument to change abortion jurisprudence. This approach shaped the
Court’s decisions in Maher v. Roe*? and Harris v. McRae.”> And arguments
about innocence played a central role in the Court’s decision in Casey—both
insofar as the Court preserved abortion rights and insofar as the plurality ex-
panded lawmakers’ ability to restrict abortion.?*

Part IV examines the changing rhetoric of guilt and innocence in the years
between Casey and the present. As this Part shows, starting in the 1990s, pro-life
groups increasingly tolerated the exception, viewing it as part of a necessary
strategy to present women as victims of abortion rather than of abortion re-
strictions. Inherent in this idea was a hierarchy of innocence that described

15.  See Continuation of Discussion on the Model Penal Code, 36 A.L.1. PROC. 243,255 (1959).

16. John Francis, Law, Morality, and Abortion, 22 RUTGERS L. REV. 415, 423 (1968).

17. See, e.g., Eugene Quay, Justifiable Abortion—Medical and Legal Foundations, 49 GEO L.J. 395,398
(1961).

18.  Seeid. at 399.

19. See Grace O. Dermody, New Jersey Opinion; Why Thousands Will March to End Abortion, N.Y.
TIMES, Jan. 16, 1983 (§ 11), at 24.

20. See Roev. Wade, 410 U.S. 113, 153 (1973).

21. See, e.g., B. Drummond Ayres Jr., House Votes to Curb Funds for Abortions, N.Y. TIMES (June 14,
1978), https://www.nytimes.com/1978/06/14/archives/house-votes-to-curb-funds-for-abortions-representatives-
challenge.html [https://perma.cc/P9FX-SALM].

22. See Maher v. Roe, 432 U.S. 464, 479-80 (1977).

23.  See Harris v. McRae, 448 U.S. 297, 325-29 (1980).

24. See Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 872-79 (1992).
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women’s freedom from blame as conditional on their regret of an earlier abor-
tion. This hierarchy of innocence cast a shadow on the Court’s decision in Gon-
zales v. Carhart® Recently, after Brett Kavanaugh replaced Anthony Kennedy
on the Supreme Court,?® some absolutists abandoned the rape and incest excep-
tion, again using the rhetoric of innocence to describe a constitutional future be-
yond legal abortion. Amy Coney Barrett’s confirmation has again prompted
some absolutists to abandon rape and incest exceptions.?’

Part V examines the implications of this history for efforts to protect abor-
tion at both the state and federal levels. The rhetoric of innocence played a crucial
role in decisions recognizing and expanding abortion rights, but concepts of in-
nocence have always been slippery. This Part illuminates the traps set by inno-
cence rhetoric and suggests ways of moving beyond it. Part VI briefly concludes.

II. FROM RAPE AND INCEST TO ROE V. WADE

As the fight over rape and incest exceptions makes clear, the rhetoric of
innocence played a central role in the lead-up to and decision of Roe. In the early
years of the abortion-reform movement, the doctors who sparked calls for reform
focused on what they saw as the health benefits of certain abortions. This Part
begins by tracing the rise of rape and incest exceptions proposed by the ALI in
1959. Although rape and incest could involve quite different issues, the ALI for-
ever linked them. And although subsequent debate often focused on sexual as-
sault rather than incest, discussion of the exception projected ideas of innocence
onto each one. The ALI emphasized that rape victims were uniquely innocent—
pregnant as a result of sexual activity to which they had never consented.”® The
ALI assumed that incest victims likewise had not consented to sex—and that
others deserved access to abortion to prevent the births of children with congen-
ital disabilities.”® But the idea of innocence (one fundamentally linked to sexual
consent) made the difference to the ALI in determining when women should and
should not be able to have a legal abortion.> Women with other unplanned or
unwanted pregnancies, by contrast, struck the ALI as too guilty to deserve ready
access to abortion.?! While the rape and incest exception won widespread ac-
ceptance and quickly became a part of the broader case for legalization, pro-lifers
quickly cast doubt on the innocence of women who sought abortions under the

25. See Gonzales v. Carhart, 550 U.S. 124, 159-68 (2007).

26. Sheryl Gay Stolberg, Kavanaugh Is Sworn in After Close Confirmation Vote in Senate, N.Y. TIMES
(Oct. 6, 2018), https://www.nytimes.com/2018/10/06/us/politics/brett-kavanaugh-supreme-court.html
[https://perma.cc/SN34-YQCS].

27. Barbara Sprunt, Amy Coney Barrett Confirmed to Supreme Court, Takes Constitutional Oath, NPR
(Oct. 26, 2020, 8:07 PM), https://www.npr.org/2020/10/26/927640619/senate-confirms-amy-coney-barrett-to-
the-supreme-court [https://perma.cc/8458-KLMT].

28.  Continuation of Discussion on the Model Penal Code, supra note 15, at 255.

29. Id. at256.

30. Id. at279.

31. Id. at257-59.
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exception, portraying them as dishonest.’> Abortion foes also picked up on older,
inaccurate medical arguments that rape did not ever or often result in preg-
nancy.>® For the most part, however, abortion foes suggested that the unborn
child was even more innocent than genuine victims of sexual assault.

Ideas of supreme innocence forged in conflict about rape and incest excep-
tions spread even after the conflict moved beyond the ALI bill. Feminists bor-
rowed from and transformed pro-lifers’ arguments, suggesting that forced preg-
nancy punished women for their capacity to gestate and their willingness to be
sexually active.** Pro-lifers responded that fetal innocence meant that there could
be no constitutional right to abortion, regardless of the meaning of constitutional
privacy.>> The Roe Court intervened forcefully in debates about innocence and
abortion, framing women as patients dependent on physicians and potentially
victimized by biological and cultural forces beyond their control.>® Nevertheless,
Roe did not put an end to the debate about the rape and incest exception. Instead,
as the abortion wars intensified, the rhetoric of innocence shaped conversations
about everything from abortion funding to the fate of Roe itself.

A.  The Invention of the Exception

When the ALI first crafted the rape and incest exception to existing abor-
tion laws, the idea seemed to be a bit of an outlier.’” Demands for reform were
not new.*® Since the mid-nineteenth century, every state criminalized abortion
unless a woman’s life was at risk.>® Enforcement of these laws was uneven, often
targeting ghysicians in cases in which a woman died during a botched illegal
abortion.* Certain physicians continued performing abortions, justifying the
procedure as necessary to save a woman’s life.*!

But in the 1930s and 1940s, obstetric care improved, and overall maternal
mortality rates declined substantially.*? At this point, it became extremely diffi-
cult for these physicians to justify what they saw as a necessary medical practice

32. DANIEL K. WILLIAMS, DEFENDERS OF THE UNBORN: THE PRO-LIFE MOVEMENT BEFORE ROE V. WADE
62-63 (2016).

33. See, e.g., Vanessa Heggie, ‘Legitimate Rape’'—A Medieval Medical Concept, GUARDIAN (Aug. 20,
2012, 7:40 AM), https://www.theguardian.com/science/the-h-word/2012/aug/20/legitimate-rape-medieval-med-
ical-concept [https://perma.cc/8PM4-M2CF].

34. See, e.g., Motion for Leave to File Brief and Brief Amici Curiae on Behalf of Named Women and
Organizations and Named Women in Support of Appellants in Each Case, and Brief Amici Curiae at 30, Roe v.
Wade, 410 U.S. 113 (1973) (Nos. 70-18, 70-40).

35. See, e.g., Motion for Leave to File a Brief as Amicus Curiae and Brief of Amicus Curiae Robert L.
Sassone in Support of Respondent at 7, Roe v. Wade, 410 U.S. 113 (1973) (No. 70-18).

36. See Roev. Wade, 410 U.S. 113, 153 (1973).

37. On the early reform movement, see, for example, KRISTIN LUKER, ABORTION & THE POLITICS OF
MOTHERHOOD 40-70 (1985) and LESLIE REAGAN, WHEN ABORTION WAS A CRIME: WOMEN, MEDICINE, AND
LAW IN THE UNITED STATES, 1867-1973, 161-62 (1997).

38. See, e.g., LUKER, supra note 37, at 40—65; REAGAN, supra note 37, at 63—80.

39.  On the criminalization of abortion in the nineteenth century, see generally JAMES MOHR, ABORTION IN
AMERICA: THE ORIGINS AND EVOLUTION OF NATIONAL POLICY (1979).

40. See, e.g., REAGAN, supra note 37, at 113-14.

41. See, e.g., LUKER, supra note 37, at 65-72.

42. See, e.g., id. at 66.
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under the life-of-the-woman exception, and a movement for reform began.** At
first, physicians led reform efforts, often focusing on procedures claimed not to
be lifesaving but rather to be necessary to protect or improve a woman’s health.**

Rape and incest came up rarely, if at all, in discussions of abortion reform.
In earlier decades, some physicians had asked the Journal of the American Med-
ical Association whether performing an abortion might be morally justified, but
at the start of the reform era, the issue did not attract considerable attention.* In
1955, however, Planned Parenthood hosted a secret conference on the potential
reform of abortion laws (secret because of the potential legal consequences that
could follow even a public declaration of support for reform).*® Led by Dr. Mary
Steichen Calderone, those present agreed that abortion should be legal not only
in “therapeutic” but also in “humanitarian” cases.*’ Planned Parenthood at-
tendees did not flesh out when the procedure would count as humanitarian, but
several years later, when the American Law Institute responded to some physi-
cians’ calls for a model reform, attendees put the issue of rape and incest front
and center.*®

In reporting the proceedings of the ALI, Professor Louis B. Schwartz, one
of those responsible, with Herbert Wechsler, for leading the writing of the new
Model Penal Code, brought up the topic of humanitarian abortions.** Schwartz
focused on two stories in which women had become pregnant after a sexual as-
sault, one of whom, under fifteen years old, had an abortion.>® Schwartz
acknowledged that physicians performing abortions in similar cases of rape and
incest went “beyond the problem of the health of the mother or the child.”' Nev-
ertheless, Schwartz bridled at the idea that doctors performing such a procedure
should be treated as criminals.>” “It really is hard to imagine that a physician who
did that ought to be subject to a jail sentence,” he said of performing an abortion
after a woman was raped.>® Schwartz did not at first elaborate on why the idea
of criminal punishment in such a case seemed unprincipled.> Instead, he pivoted
back to the idea that the law should be brought into conformity with actual med-
ical practice and insisted that practitioners were “in . . . revolt” against criminal
laws, already routinely performing the procedure in cases of rape and incest.”

43. See, e.g.,id.

44. See, e.g.,id.

45. See Pregnancy from Rape Does Not Justify Abortion, 43 J. AM. MED. ASS’N 413, 413 (1904).

46. See, e.g., REAGAN, supra note 37, at 219-22.

47. Seeid.

48. Seeid.

49.  On the role of Schwartz and Wechsler, see, for example, NAOMI MURAKAWA, THE FIRST CIVIL RIGHT:
HoOW LIBERALS BUILT PRISON AMERICA 94 (2014).

50. See Continuation of Discussion on the Model Penal Code, supra note 15, at 255.

51. Id

52. Seeid. at 256.

53. Id

54. Seeid.

55. Id. at255.
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Schwartz had a relatively easy time explaining the need for an incest ex-
ception. A child born as the result of incest could never be legitimated—a con-
cern for ALI members—and some ALI members believed that because incest
“result[ed] in a large proportion of defective offspring,” exceptions for severe
fetal defects could easily be harmonized with one for rape and incest.’® Schwartz
also suggested that incest often would not be consensual and may overlap with
rape.”’ Incest-based abortions could fit in with an emerging, eugenic justification
for abortions.’® Rape, by contrast, posed more challenging questions. How did
rape fit into a scheme based mostly on the health of a woman or an unborn child?
Schwartz suggested that the innocence of rape victims (and of certain incest vic-
tims) played a crucial role.” He highlighted the “anxiety and shame” that a vic-
tim would feel through no fault or choice of her own.*® If women themselves
were innocent, then physicians could not have done anything morally culpable
when agreeing to terminate a pregnancy.®!

Acceptance of the exception within the broader ALI also rested heavily on
ideas of guilt and innocence. Some asked Schwartz if the ALI would create an
exception for unmarried women, reflecting longstanding concerns within the
ALI about the legitimacy of children.®> ALI member Laurence Howard Eldredge
responded that such an exception went too far, particularly because he saw
women in these scenarios as far less innocent than the rape victims that Schwartz
had already described.®® First, Eldredge saw a way to transform women who be-
came pregnant out of wedlock from victims into what he saw as beneficiaries.®*
Whereas Eldredge saw no scenario in which rape or incest victims should marry
the man who fathered a child, women who became pregnant out of wedlock
might “remedy” any issue by simply marrying the men who impregnated them
and legitimating any resulting child.®’

But Eldredge’s position went beyond a simple preoccupation with legiti-
macy. Women who consented to sex, in his view, had no humanitarian basis for
seeking an abortion.®® “I think that we are just extending an invitation to prom-
iscuity [if we make such an exception],” he stated.®’ The distinction between
rape victims and other women seemed obvious to ALI members.®® The ALI con-
cluded that allowing abortion for cases of out-of-wedlock pregnancy would be
far too controversial and tabled the proposal.®®

56. Id. at 256.

57. Seeid. at 255-56.
58. Seeid. at 256.
59. Seeid. at 255.
60. Id.

61. Seeid. at280-82.
62. See, e.g.,id. at 275.
63. Seeid. at 281.
64. Seeid. at 281.
65. Seeid.

66. Seeid.

67. Seeid.

68. Seeid. at 255-56.
69. Seeid. at279.
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The following year, Eugene Quay, a Catholic attorney, wrote a lengthy trea-
tise attacking the ALI’s rape and incest exception.”® Quay lumped rape and incest
together, focusing in either case on whether women had, in fact, consented to
sex.”! Quay certainly believed that unborn children were innocent and that taking
such a life was not morally justified in the same way that procedures would be if
a woman’s life was at risk.” Then, in abortion foes’ view, a woman would be
acting in self-defense. In cases of rape or incest, no such justification applied.
But Quay’s argument went beyond fetal innocence. He stressed that while very
few abortions happened in cases of rape or incest, reformers were using the emo-
tional pull of the issue to justify a far broader range of abortions.”* “The statistics
suggest that proponents of reform are utilizing emotional reaction to this dismal
situation for all it is worth,” he wrote.”* Quay further insinuated that most rape
claims were false.”” He suggested that “real rape” rarely resulted in pregnancy
because women could clean themselves up and prevent a fertilized egg from be-
ing implanted.”® For this reason, in his view, most of those seeking an abortion
in cases of rape were simply lying.”” “It is well known that many an errant female
if caught will call herself a rape victim[,]” he stated.”® When it came to incest,
Quay underlined that a certain kind of woman tended to be a victim, likely poor,
uneducated, and rural.” “The type of girl who could be a consenting victim [in
an incestuous relationship] could also be an untrustworthy witness capable of
detailed description of an imagined relationship,” Quay wrote.’ As he saw,
women would lie about whether an incestuous relationship existed as well as
about whether any sexual relationship was consensual.®!

Quay certainly did not invent the idea that women could not become preg-
nant as a result of rape. As early as the thirteenth century, British medical texts
made the same argument.®? At the time, physicians believed that pregnancy was
possible only after an orgasm—something that would not occur with “real
rape.”®* Medical texts continued to make this assertion well into the nineteenth
century and beyond.** In 1904, the Journal of the American Medical Association
answered a letter on whether physicians should justify abortion in cases of rape.®®

70. See Quay, supra note 17, at 396-99,
71. Seeid.

72. Seeid. at 437.

73. Seeid. at439.

74. Id.

75. Seeid. at 397-98.

76. Seeid. at 399.

77. Id. at397.

78. Seeid. at 397-98.

79. Seeid. at 398.

80. Seeid.

81. Seeid.

82. See, e.g., Heggie, supra note 33.
83. See, e.g.,id.

84. See, e.g., SAMUEL FARR, ELEMENTS OF MEDICAL JURISPRUDENCE 42-43 (London J. Callow 2d ed.
1814).
85. See, e.g., Pregnancy from Rape Does Not Justify Abortion, supra note 45, at 413.
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The Journal stressed that “pregnancy is rare after real rape.”® Anti-abortion
scholars and lawyers updated these arguments, suggesting that many or all
women who claimed to be rape victims really sought out abortion for other rea-
sons.?’

Rape and incest exceptions also struck at the principle underlying a right to
life in a way that certain other ALI exceptions did not. Life exceptions, in theory,
could be reconciled with the idea of fetal personhood—in theory, a woman could
invoke principles of self-defense. The same was not true of rape and incest ex-
ceptions. Justifying an abortion under that circumstance would imply that an un-
born child was not a rights-holding person.

And fetal personhood was the linchpin of pre-Roe pro-life constitutional
arguments.®® Anti-abortion scholars focused on both the Equal Protection Clause
and Due Process Clause, relying on fetal personhood in either context.®’ Under
the Equal Protection Clause, scholars argued that abortion discriminated against
unborn children because of their age or residence in the womb.”® This claim re-
lied on the idea that unborn children were in other ways identical to other rights-
holding persons.’! Under the Due Process Clause, commentators suggested that
an abortion without a hearing or other procedural protections violated an unborn
child’s right to life.”” But likewise, if the fetus was not a person, she was not
entitled to any process whatsoever.”> Rape and incest exceptions conflicted with
the very idea of fetal personhood. “[F]or the law to make a general exception in
all cases involving rape and incest . . . in effect [] denies the fetus any title to
life,” one commentator stressed.”

In the mid-1960s, states began seriously considering the passage of the ALI
model bill. The proposal caught the attention of Republicans and Democrats,
liberals and conservatives, in states from Georgia to California.’> Perhaps unsur-
prisingly, the rape and incest exception played a prominent part in the debate
about the proposal, with those on either side assuming that both involved issues
of nonconsensual sex. Anthony Beilenson, a California state legislator and the
force behind an abortion-reform bill in that state, defended the ALI bill by em-
phasizing the innocence of women victimized by sexual assault.”® “We outlaw
rape and incest, yet victims of rape and incest, however young, are denied the
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mercy and relief of therapeutic abortion,” Beilenson argued.”” Loren Stern, a
scholar supportive of reform, likewise described women as victims. “Rape and
incest [are] repugnant to our society. In these situations society places an ever-
lasting stigma on the woman and on the child,” Stern contended.”® “It is unrea-
sonable to force a woman to bear a child whose creation was the result of a rela-
tionship which the woman neither desired nor consented to.”

Anti-abortion scholars, like others in the growing anti-abortion movement,
responded that when it came to abortion, innocence was hierarchical, and unborn
children were far more innocent than any woman.'® In the mid-1960s, opposi-
tion to legal abortion inside and outside the academy initially centered on the
Catholic Church.'®! Community by community and state by state, activists orga-
nized groups to preserve existing criminal laws on abortion.'’> Many of these
groups focused on what they described as a constitutional right to life found in
the Declaration of Independence and the Fourteenth Amendment.'®

While championing this right, abortion foes also took issue with the ALI
proposal specifically. In 1967, several states passed the ALI bill, including North
Carolina, California, and Colorado.'® At a 1967 symposium on the ALI hosted
by the Rutgers Law Review, anti-abortion scholar John Francis argued that com-
parative innocence should be determinative.'® “Rape and incest are unfortunate,
but the product of conception is still an innocent being and should not be penal-
ized in place of the aggressor,” he stated.'® Robert Byrn—an activist who had
brought a suit seeking to be appointed as a guardian ad litem for all the unborn
children scheduled to be aborted at a New York hospital—staked out a similar
position in denouncing the ALI prog)osal.]07 Like Francis, Byrn also seized on
the idea of comparative innocence.'"® “[B]efore the rapist may be punished, he
must be proved guilty of the crime beyond a reasonable doubt,” Byrn wrote.'%
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“Yet, beyond a reasonable doubt, the unborn child of the rape is innocent of any
crime.”!1?

Yet by the late 1960s, rape and incest exceptions largely faded to the back-
ground in part because the debate had moved beyond the ALI reform bill. The
reform movement became an outright fight for repeal. In states like California
that had passed the ALI bill, the number of illegal abortions appeared not to have
declined.'"! Reporters suggested that physicians feared criminal liability for per-
forming abortions that might not truly qualify under the ALI exception.''> Red
tape made the process exceedingly cumbersome.!!' In California, for example,
if a doctor wished to perform an abortion in a case of rape or incest, she had to
report the procedure to a prosecutor, who could veto the doctor’s decision.!'
Frustration with the existing law fueled a movement for the outright reform of
abortion restrictions. So too did changes to the composition of the abortion-rights
movement.

Doctors had played a leading role in the early push to legalize the proce-
dure, seeking to harmonize the law with what some saw as good medical prac-
tice.''> But by the end of the 1960s, new activists shaped the movement.''® Fem-
inists in groups like the National Organization for Women (“NOW?”) and the
Women’s National Abortion Action Campaign (“WONAAC”) rallied to the
cause, framing abortion as a right for women rather than justifying it based on its
policy consequences.''” NOW had endorsed legal abortion after a heated debate
in 1968, whereas WONAAC formed in 1971 to advocate for abortion rights.''®
These groups saw the ALI proposal—and the rape and incest exception—as
largely irrelevant to the larger question of whether women should have a funda-
mental right to choose abortion.!'? As the dialogue centered on the question of
abortion-law repeal, anti-abortion groups also changed their arguments, focusing
less on the justifications for specific abortions and more on claims that all abor-
tions were both unconstitutional and unethical.'*°

B.  The Constitutional Rhetoric of Innocence

Nevertheless, arguments about guilt and innocence forged in the context of
rape and incest exceptions continued to define the terms of the debate. Anti-abor-
tion groups made the paramount innocence of fetal life central to political and
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constitutional arguments against the repeal of abortion restrictions. In making an
ethical argument against abortion, pro-life lawyers argued that there could be no
justification for killing what pro-lifers described as a supremely innocent being.
“How many innocents will we kill?”” stated Reverend Charles Carroll, an episco-
pal minister, in opposing California’s abortion reform.'?! “Let us not do inad-
vertently what the Nazis did with deliberate intent.”'*>

Those in favor of repeal responded with a variety of arguments. Some
pointed to desirable consequences argued to follow legalization, such as a reduc-
tion in population growth, the prevention of deaths attributed to illegal abortion,
and the expansion of opportunities for women.'?* Others simply asserted that the
Constitution recognized a right to abortion based on ideas of autonomy, equality,
or dignity.'?* But the rhetoric of innocence also shaped the case for recognizing
abortion rights. Family-planning supporters had earlier experimented with this
logic in litigating Eisenstadt v. Baird, a case involving Massachusetts’s contra-
ception law.'?® The state allowed married people to purchase contraception for
the purpose of preventing pregnancy or preventing sexually transmitted infec-
tions (“STIs”) but allowed unmarried individuals to buy birth control only to
prevent STIs.'2° Bill Baird, a self-proclaimed contraceptive crusader, gave a talk
in Boston in which he shared information about birth control and gave out free
contraceptive foam.'?” Following a bench trial, a Massachusetts court convicted
Baird of violating the anti-contraception law.'?® After his state appeals failed, the
First Circuit granted his habeas petition, and the Supreme Court agreed to hear
the case.'”’

FEisenstadt struck down the law on equal-protection grounds, suggesting
that there was no rational basis for the differing treatment of married and unmar-
ried people.'3® Seven years earlier, the Court had recognized a right to privacy
covering married couples’ use of contraception in Griswold v. Connecticut."
Griswold, however, extensively discussed the constitutional importance of mar-
riage.!3? Eisenstadt held that constitutional privacy applied to individual child-
bearing decisions.'** But the rhetoric of innocence shaped the Court’s applica-
tion of rational-basis review.'>* In considering the possible justification for the
law, the Court acknowledged that Massachusetts might have intended its statute
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to prevent or even punish out-of-wedlock sexuality.'> But given that such a pun-
ishment would be wildly out of proportion to any purported wrongdoing in-
volved in nonmarital sex, the government could not legitimately advance that
goal.!3® “It would be plainly unreasonable to assume that Massachusetts has pre-
scribed pregnancy and the birth of an unwanted child as punishment for fornica-
tion, which is a misdemeanor,” the Court concluded.'?’

Abortion-rights supporters soon worked the idea of innocence into their
own arguments for legalization, including in Roe itself. Roe involved a Texas
law criminalizing all abortions except in cases where a woman’s life was at
risk,'*® whereas the companion case, Doe v. Bolton, addressed a version of the
ALI bill.'*° The most obvious of these claims involved due process for physi-
cians.'*® These arguments had a history: abortion-rights attorneys argued that
exceptions for a woman’s life or health were too vague to give notice to physi-
cians about when they would face criminal charges (and impermissibly required
them to prove their innocence).'*! Although these claims had failed in Vuitch v.
United States,"** Sarah Weddington, the attorney for Jane Roe, revived this claim
in her brief.'** Roe’s brief asserted that physicians could not reasonably know
how a court would view a life-saving procedure and that the law failed to provide
adequate notice.'**

But Roe’s brief, like others submitted by abortion-rights amici, incorpo-
rated the rhetoric of innocence in the framing of constitutional rights.'*’ Roe’s
brief framed forced pregnancy (and likely parenthood) as a punishment that
women did not deserve.'*® “When pregnancy begins, a woman is faced with a
governmental mandate compelling her to serve as an incubator for months and
then as an ostensibly willing mother for up to twenty or more years,” the brief
argued.'*” “She must often forego further education or a career and often must
endure economic and social hardships.”'*® These women, the brief suggested,
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had done nothing to deserve this penalty.'*’ Other abortion-rights groups elabo-
rated on this argument.'>® One brief submitted by feminist organizations pre-
sented forced pregnancy as an unjustifiable punishment for women seeking abor-
tion:
What is the woman’s crime? . . . Is her crime that of having engaged in a
sexual relationship? If the relationship occurred within marriage, no crime
is involved in any state. On the contrary, the woman was compelled by
virtue of her married state to submit to her husband. Even if the pregnancy
may have occurred as the result of some prohibited non-marital sexual con-
duct (according to due proof), an anti-abortion law punishing such conduct
would be overbroad and beyond the competence of the state. Is her crime
that of failing in knowledge of, access to, or effectiveness of contracep-
tives? Such crime has not been defined by the state.'”’
Women, the brief suggested, had not committed a crime or done anything im-
moral.'>? The brief argued that no one could justify pregnancy, childbirth, and
childrearing as an appropriate penalty for sexually active women.

Anti-abortion groups responded that regardless of the guilt of a woman, an
unborn child was far more innocent than any other party to an abortion. Robert
Sassone, a prominent anti-abortion lawyer, suggested that fetal innocence re-
quired that the Court accord due process and equal protection of the law to an
unborn child.'>* “Whenever a human being is faced with the legal loss of his life,
the burden of proof that that person should lose his life lies with those who are
attempting to take his life, and the burden of proof is not a mere preponderance
of the evidence,” Sassone argued.'>> “The Court should not do less in the case
of innocent unborn humans than it does for more mature humans who are ac-
cused of serious crimes.”'*® Americans United for Life (“AUL”), a major anti-
abortion group, submitted a brief on behalf of certain anti-abortion fellows of the
American College of Obstetricians and Gynecologists making similar argu-
ments.">” “The voidance of state abortion statutes by court or legislature is gov-
ernmental action which deprives the innocent unborn of the right to life, and
therefore deprives them of equal protection and due process,” the brief argued.'*®
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Our law does not permit the execution or imprisonment under sentence of
a criminal unless his guilt of the crime charged is proven beyond a reason-
able doubt. The innocent child in the womb is entitled to have us resolve in
his favor any doubts we may feel as to his living humanity and his person-
hood.'®®

Roe joined the conversation about innocence and abortion. At first, the
Court seemed to frame abortion as an objective, medical matter that had nothing
to do with moral innocence. The Court began with a lengthy medical history of
attitudes toward abortion as well as the safety of the procedure.'®® Throughout,
Roe presented abortion as a right that belonged equally to physicians and pa-
tients—as a matter that “the woman and her responsible physician necessarily
will consider in consultation.”'®" And at times, the Court seemed almost dis-
missive of moral justifications for abortion bans. Consider Roe’s treatment of the
argument that Texas’s law reflected a permissible desire to punish women for
sexual promiscuity.'®* The majority viewed that justification as ridiculous, indi-
cating that no “court or commentator had taken . . . seriously” “a Victorian social
concern to discourage illicit sexual conduct.”!®?

Roe, at times, described innocence as inherently subjective or even irrele-
vant to the disposition of the case.'®* First, consider the Court’s analysis of fetal
personhood. The innocence of fetal life had figured centrally in anti-abortion
claims involving personhood. But in addressing arguments for fetal personhood,
the Court analyzed the question as a matter of linguistics rather than morality,
focusing on uses of the word “person” elsewhere in the Constitution.'®® Conclud-
ing that the word applied only postnatally, Roe moved on to the argument that
Texas had a compelling interest in protecting innocent life from the moment of
fertilization.'®® The Court noted that many viewed this as a moral, legal, or phil-
osophical question.'®” But treating the matter as a moral one seemed to weaken,
not strengthen, Texas’s interest. Stressing the wide divergence of thinking on this
most sensitive and difficult question, the Court did not allow Texas to impose its
moral view on anyone else.'®®

But Roe did not always treat morality as inherently subjective. The Court
held that the right to privacy outlined in Griswold and Eisenstadt encompassed
a woman’s decision to end a pregnancy.'® In justifying this decision, the Court
presented women as victims of circumstances beyond their control.!’® Because
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only women could gestate a pregnancy, certain women had no choice but to face
“[s]pecific and direct [medical] harm.”'”" The Court also assumed that unwanted
childrearing would victimize women obliged to carry their pregnancies to
term.!”? Roe detailed a number of harms over which women appeared to have no
say, including the “stigma of unwed motherhood,” “a distressful life and future,”
and damage to an existing family.!”® The stakes of the abortion right depended
partly on the victimization of women by unjust laws.!7*

In theory, there should have been far less debate about the rape and incest
exception after Roe. After all, the exception had been central to a compromise
bill similar to the one invalidated in Roe’s companion case, Doe v. Bolton.'” But
surprisingly enough, Roe did not put an end to discussions of rape, incest, and
abortion.'”® The Court’s decisions invalidated the majority of abortion laws then
on the books in the states, but abortion foes immediately explored options for
limiting or undoing the decision’s effects.!”” One of the most successful prohib-
ited the use of public money or facilities for abortion.'”® In Congress and the
states, after the introduction of funding bans, those on both sides debated whether
a rape and incest exception was warranted.!”’ This dialogue projected ideas of
innocence that continued to shape the abortion debate.

III. FROM THE HYDE AMENDMENT TO CASEY

Rape and incest exceptions became a central question in debates about bans
on abortion funding. At first, pro-lifers revived existing arguments about the su-
preme innocence of fetal life—and about the suspect motives of women who
“cried rape.”'®® Over time, however, opposing the exception became more
costly, especially outside the funding context. This Part begins by examining on-
going battles about rape and incest in the funding context. These debates left a
mark on the Court’s jurisprudence. In Maher and McRae, the Court suggested
that the source of women’s victimization mattered.'®! Even if women suffered
considerable harm, the Court upheld abortion restrictions if the government did
not cause those harms.'®? Next, this Part studies the creation of a consensus in
favor of the exception. By the mid-1980s, pro-choice groups used cases of rape
and incest as evidence of the opposition’s cruelty toward women. Groups like
the National Abortion Rights Action League (“NARAL”), however, began to
wonder if the pro-choice rhetoric of innocence had begun to backfire. Indeed,
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anti-abortion groups had begun to concede the need for an exception but insisted
that almost no abortions took place in cases of rape and incest. NARAL and its
allies tried to emphasize claims that all women had good reasons for having abor-
tions, even those less supported by the public. As this Part next suggests, inno-
cence rhetoric played an increasingly important role when the Court seemed pre-
pared to reverse Roe. Abortion foes proposed bans on almost all abortions but
conceded the need for a rape and incest exception.'®? This strategy did not reflect
support for accessible abortion in such cases. Instead, pro-lifers believed that the
Court and the public would set aside abortion rights so long as the women claim-
ing those rights did not have the procedure for what were deemed innocent rea-
sons. To defend Roe, pro-choice attorneys wove in new arguments about
women’s victimhood. Highlighting the harms done by a husband-notification
bill, abortion-rights briefs used domestic violence as a window into the way that
restrictions victimized all women.'3* Conflicting ideas of victimhood ultimately
shaped the Court’s reasoning in Casey.'®® While the justices treated women as
victims of biology, culture, and restrictive laws, the Court at times suggested that
abortion itself harmed women—and that women’s innocence depended on their
reaction to the loss of a pregnancy.

A.  The Rise of Funding Bans

Immediately after Roe, abortion foes focused primarily on a constitutional
amendment that would criminalize all abortions, recognize fetal personhood, and
establish a right to life."*® Even the most optimistic pro-lifers recognized, how-
ever, that changing the text of the Constitution was a slow and uncertain pro-
cess.'8” As early as 1973, disparate anti-abortion groups met to discuss post-Roe
strategy.'®® In addition to a constitutional amendment, pro-lifers proposed incre-
mental laws to test what the Court would allow.'® Such laws could also make it
harder to get an abortion while the movement waged the campaign for a consti-
tutional amendment.'”® One central strategy involved access to abortion for poor
women, many of whom relied on state and federal Medicaid for their care.'”! In
1974, Representative Angelo Roncallo (R-NJ) proposed outlawing Medicaid re-
imbursement for abortion procedures and abortifacient drugs, but the debate
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about the proposal immediately turned on whether Roncallo would include com-
mon contraceptive methods, including ITUDs and the birth-control pill.'”? Ron-
callo’s bill fell,'>* but other anti-abortion legislators saw potential in the law-
maker’s proposal. Senator Dewey Bartlett (R-OK) introduced his own version,
which would have prohibited the use of federal Medicaid funds to “pay for or
encogaage the performance of abortions” except when a woman’s life was at
risk.

The issue of rape and incest immediately became central to the debate about
Bartlett’s bill. Senator Ted Kennedy (D-MA), one of the most outspoken sup-
porters of abortion rights in the Senate, opposed the proposal partly because of
its lack of a rape exception.'”> Kennedy suggested that such an outcome would
deal a cruel blow to women who were already victims.'*® Bartlett responded that
pregnancy as a result of rape was medically impossible or unlikely."” “Persons
raped very seldom become pregnant,” Bartlett maintained.'”® Kennedy fired
back, ar%uing that 18,000 women a year became pregnant as a result of sexual
assault.'”’

Although Bartlett’s proposal also faile a year later, Congress passed
the Hyde Amendment, a rider to the 1977 appropriations bill for the Department
of Health, Education, and Welfare.?”! The original amendment, according to its
conference report, did allow for reimbursement in cases of rape and incest.’"> At
first, it seemed that rape and incest would not figure centrally in debates about
the amendment.

But the following year, when Congress considered how much to restrict
Medicaid reimbursement as part of yet another appropriations process, the issue
of rape and incest again came to the fore, with both sides powerfully wielding
the rhetoric of innocence. The fight began after the Carter Administration con-
cluded that absent a conference report to the contrary, the most recent version of
the Hyde Amendment would lack a rape or incest exception.”*> Almost immedi-
ately, debate flared about whether to authorize such an exception.’** Abortion-
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rights lawmakers insisted that omitting such an exception would victimize inno-
cent women who had already suffered through a sexual assault.>%> Representative
Elizabeth Holtzman (D-NY) argued that the Hyde Amendment would immorally
punish “11 and 12-year olds” who were “victims of rape and incest.”**® Forcing
these women to remain pregnant and give birth, Holtzman suggested, took from
“poor women” the “right to live.”?*” Hyde himself responded that these women
were far less innocent than the child in utero.?’® As Hyde saw it, any woman who
chose abortion engaged in the “calculated lulling of innocent, inconvenient hu-
man beings.”?% The House and Senate came to an impasse.?'® Whereas Senators
demanded a rape and incest exception, the House absolutely refused one.>!! At
conference, the two houses settled on a compromise, agreeing to allow for a rape
and incest exception, but only if women reported to the police or to a public-
health agency.?'?

The compromise only intensified the debate about the rape and incest ex-
ception the following year. Thea Rossi Barron, the head lobbyist for the National
Right to Life Committee (“NRLC”), the nation’s largest anti-abortion group, ar-
gued that the bill left too much room for what she saw as inevitably fraudulent
claims by women who had consensual sex.>'* Barron argued that women would
unethically—and falsely—claim to have been raped to hide “convenience abor-
tion.”?'* Representative Silvio Conte of Massachusetts agreed with Barron.?'?
“You put rape in there; every girl who gets pregnant will say she got raped,”
Conte said.?'® Asserting that many alleged rape victims were not, in fact, inno-
cent, Conte and Barron demanded a very brief required reporting period.>!’

In January 1978, the Department of Health, Education, and Welfare issued
regulations defining prompt reporting, asking women to file a report within sixty

Abortion, N.Y. TIMES (Sept. 28, 1977), https://www.nytimes.com/1977/09/28/archives/accord-is-emerging-in-
congress-on-bar-to-medicaid-abortion.html [https://perma.cc/78YB-2BSB]; Martin Tolchin, Conferees Ease the
Deadlock on Medicaid Abortions, N.Y. TIMES (Nov. 1, 1977), https://www.nytimes.com/1977/11/01/ar-
chives/conferees-ease-the-deadlock-on-medicaid-abortions.html [https://perma.cc/Y W8V-VMBX].

205. Martin Tolchin, House Bars Medicaid Abortions and Funds for Enforcing Quotas, N.Y. TIMES (Jun.
18, 1977), https://www.nytimes.com/1977/06/18/archives/house-bars-medicaid-abortions-and-funds-for-enforc-
ing-quotas-house.html [https://perma.cc/HOEN-DTTT].

206. Id.
207. Id.
208. See id.
209. Id.

210. See, e.g., Tolchin, Conferees Ease the Deadlock on Medicaid Abortions, supra note 204.

211. Id.

212. Martin Tolchin, Compromise Is Voted by House and Senate in Abortion Dispute, N.Y. TIMES (Dec.
17, 1977), https://www.nytimes.com/1977/12/08/archives/compromise-is-voted-by-house-and-senate-in-abor-
tion-dispute-action.html [https://perma.cc/PC7V-2JKR].

213.  Bitter House-Senate Battle Ends for Now, NAT’L RIGHT TO LIFE NEWS, Jan. 1978, at 1.

214. Id.

215. Martin Tolchin, Conferees on Medicaid Abortions Deadlocked After a Futile Session, N.Y. TIMES
(Sept. 13, 1977), https://www.nytimes.com/1977/09/13/archives/conferees-on-medicaid-abortions-deadlocked-
after-a-futile-session.html [https://perma.cc/X79F-R3GX].

216. Id.

217. See id.; Bitter House-Senate Battle Ends for Now, supra note 213.



No. 3] ABORTION AND THE LAW OF INNOCENCE 885

days.?'® Senator Edward Brooke (R-MA), one of the most outspoken supporters
of abortion rights, praised the regulations as a “more humane national policy”
that recognized the struggles of rape victims—and the reality that some sexual
assault victims did not immediately go to the police.?'® Stressing the trauma en-
dured by sexual assault victims, the American Civil Liberties Union insisted that
the reporting requirement was still “wholly inadequate,”**° imposing cruel and
unrealistic expectations on women who had been violated.??! Henry Hyde im-
mediately criticized the regulations, arguing that women should be required to
report a sexual assault within a week.??

Citing similar concerns, the House voted to exclude the rape and incest ex-
ception in June 1978.2%} But abortion-rights activists began to recognize that op-
position to the exception was becoming a strategic liability for the anti-abortion
movement. In her own congressional testimony, Karen Mulhauser of NARAL
changed the conversation, describing her own sexual assault that had taken place
several months prior.?* Mulhauser testified that she would have done anything
to end a pregnancy resulting from rape.*> “There is no way that I would be twice
victimized by such a forced pregnancy,” Mulhauser testified.??® She framed the
questions raised by members of Congress—who had derided the honesty of
women who claimed to have been raped—as yet another form of victimiza-
tion.??” “Such unconscionable statements by elected officials reflect the insensi-
tivity in Congress to rape victims in general and a complete disregard toward the
integrity of women.”??* As Mulhauser saw it, women as a class were victims of
sex discrimination, a form of discrimination that helped to explain the 2prevalerlce
of rape and the willingness of legislators to deny access to abortion.?*’

Mulhauser, like many of her colleagues, often focused on claims about the
willingness of state legislators to re-victimize women who had already suffered
trauma.”*° The rape and incest exception, in this narrative, served as a window
into the broader victimization of women.?*! Anti-abortion groups responded with
familiar arguments, insisting that women were not truly victims—or at least that
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dishonest women would far outnumber those truly victimized by sexual as-
sault. 23

When abortion-funding bans arrived in Court, these evolving ideas of in-
nocence again shaped the litigation. The Court first took a trio of cases on fund-
ing and facilities bans, including the lead case, Maher v. Roe, which involved a
Connecticut welfare regulation that reimbursed only therapeutic abortions, a
term that the state defined to include cases of rape or incest in which a woman’s
mental wellbeing might be at risk.>** Connecticut did not directly invoke rape
and incest but questioned both the innocence of welfare recipients and the source
of any oppression they faced.?** The State suggested that it was inappropriate for
the Court to award welfare ri%hts when so many in society disputed who shoul-
dered the blame for poverty.>>® “America has long looked most ambivalently at
the status of poverty,” the brief contended.?*® “Is it a state of helplessness before
crushing obstacles or rather a condition escapable under the discipline of self-
betterment? Does it represent indolence, disability, or a string of irreversible past
hard knocks and circumstances?”?*” Connecticut further suggested that even if
women seeking abortions were not themselves blameworthy, neither was the
state.3® After all, Roe had emphasized the extent to which Texas victimized
women by forcing them to confront challenges over which they had little con-
trol.2** Connecticut argued that it had done no such thing.>** “[T]here is no in-
terference by the defendant with plaintiffs’ fundamental right to have an abor-
tion,” the state argued.?*! In an amicus brief, AUL made the same argument.**?
“[T]his Court has never held that the indigent have an independent right to public
welfare,” AUL explained.?*’

Mirroring ideas used by AUL and Connecticut, Maher and its companion
cases changed the rhetoric of innocence. Roe had protected abortion rights partly
because the law victimized women, forcing them to face biological risks, social
stigma, and life challenges over which they had little control.>** Maher suggested
that these burdens counted constitutionally only when the government created
them.?** “The Connecticut regulation places no obstacles absolute or otherwise
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in the pregnant woman’s path to an abortion,” the Court held.**® The Court also
came closer to anti-abortion arguments about the relative innocence of the un-
born child. Maher acknowledged that “[t]he State unquestionably [had] a ‘strong
and legitimate interest in encouraging normal childbirth,” . . . an interest honored
over the centuries.”?*’” Because the Court applied rational basis review, Maher
did not need to address how compelling this interest was, but the Court suggested
that states could reasonably treat childbirth as morally superior to abortion.**3

The rhetoric of innocence similarly shaped the outcome in Harris v.
McRae, the case that dealt directly with the most recent version of the Hyde
Amendment.>*’ Although several attorneys challenged the Hyde Amendment,
Sylvia Law and Rhonda Copelon’s case reached the Supreme Court first.>>’ The
rhetoric of innocence helped Copelon and Law to distinguish Maher, which, after
all, had upheld a similar state funding law.?>! Copelon and Law seized on the
idea that Congress had not funded abortions in most cases in which women’s
health was at risk.”>> Whereas women having elective abortions might look dif-
ferent to the Court than the helpless victims described in Roe, Copelon and Law
suggested that the women affected by the Hyde Amendment would, regardless
of how they got pregnant, suffer health risks over which they had no control,
including hypertension, hyperemesis, and suicidal ideation.”>® Even certain
women without explicit health risks resembled the victims described in Roe.?>*

Copelon and Law focused partly on teenagers, whom some might see as
more innocent than older women consenting to sex.>> The two stressed that
these women were not only more likely to suffer harm as a result of pregnancy
but also that without funding, adolescents unknowingly signed up for the hard-
ship and stigma described in Roe.”>® Adolescents could not consent to the kind
of “health, education, social, psychological and vocational implications” inher-
ent in pregnancy and parenthood.?*’

Copelon and Law further addressed Maher’s validation of childbirth as a
valuable state interest.>® Maher had moved toward the pro-life position that guilt
and innocence fell along an objective, unchanging hierarchy, whereas Roe, in
rejecting the idea of a compelling interest in protecting life, had treated morality
as inherently subjective and fluid.? Speaking in favor of the latter approach,
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Copelon and Law argued that the Hyde Amendment violated both the Free Ex-
ercise and Establishment Clauses because it imposed one subjective religious and
moral perspective on everyone else.’®’ Rather than involving a straightforward
decision about the life or death of an innocent child, the brief suggested, abortion
forced individuals to grapple with the most difficult moral questions.?®! “Like
conscientious objection to military service, the abortion decision demands the
protection of the Free Exercise Clause,” the brief suggested.?®> The brief sug-
gested that people of different faiths would reach strikingly different conclusions
about the morality of abortion.?%®> The Hyde Amendment burdened some while
empowering others. “Medicaid-eligible women who adhere to the anti-abortion
faiths suffer no impediment in the exercise of conscience,” argued the brief,2%*
“Those of the pro-choice persuasion are hindered or precluded, however, in the
exercise of their religious and conscientious scruples.”**® Copelon and Law re-
packaged the interest in childbirth articulated in Maher not as an objective moral
norm but as an expression of sectarian religious sentiment.?®°

AUL suggested that the women in McRae were identical to those in Ma-
her.*” The fact that women might suffer more serious consequences if denied
money in circumstances where their health was at risk was irrelevant.>*® Some
women could not afford to pay for abortions, medically necessary or not, because
they were poor, not because of the government.?®® “[T]here is no independent
constitutional right to a funded abortion,” the group contended.?”

AUL further asserted that the state’s interest in protecting an innocent fetus
was a secular, acceptable, and moral state interest.>”! When it came to the Free
Exercise Clause, the brief acknowledged that women might hold different moral
or religious views about abortion.?’> But because the source of some women’s
problems was poverty, the outcome in Maher and McRae should not be any dif-
ferent.?’> The government had no obligation to offer benefits to anyone because
of their religious beliefs, AUL reasoned.?”* “[T]he State is not obliged to provide
any exception for conscientious objectors, and . . . drafting of religiously moti-
vated selective conscientious objectors does not violate the Free Exercise
Clause,” AUL claimed.?”® “Similarly, the State is not obliged to provide funds

260. See Brief for Appellees at 151-52, Harris v. McRae, 448 U.S. 291 (1980) (No. 79-1268).

261. Seeid. at 153-60.

262. Seeid. at 154-55.

263. Seeid. at 153.

264. Id. at 160.

265. Id.

266. See id.

267. See Brief for Intervening Defendants-Appellees at 49, Harris v. McRae, 448 U.S. 297 (1980) (No. 79-
1268).

268. See id. at 43.

269. See id. at 49.

270. Id.

271. Seeid. at 51-52.

272. Seeid. at 49-51.

273. Seeid. at 56.

274. Seeid. at 49-51.

275. Id.at5l.



No. 3] ABORTION AND THE LAW OF INNOCENCE 889

for abortion merely because the decision to abort is made in good conscience
informed by religious authorities.”*’® As for the Establishment Clause, AUL sug-
gested that the Court had already held in Maher that there was a valid moral
interest in protecting the fetus that had nothing to do with imposing any religious
belief.?”” “[A]bortion and childbearing are not merely two sides of the same
coin,” AUL insisted.?’® “That view finds no support in our tradition, and it is not
imposed by the Constitution.”?”’

AUL leaders celebrated when McRae closely followed the approach taken
in Maher.*® The Court saw no difference between the women in either case.?!
McRae reasoned that:

[R]egardless of whether the freedom of a woman to choose to terminate
her pregnancy for health reasons lies at the core or the periphery of the due
process liberty recognized in Wade, it simply does not follow that a
woman’s freedom of choice carries with it a constitutional entitlement to
the financial resources to avail herself of the full range of protected
choices.?®?
The Court rejected arguments based on the religion clauses.?®* The majority dis-
missed Copelon and Law’s free-exercise claim by suggesting that none of the
plaintiffs had standing to bring the claim.?3* As for the Establishment Clause, the
Court concluded that the law reflected “‘traditionalist’ values,” not any single
religious perspective.?®®

McRae and Maher illuminated an approach to innocence quite different
from the one detailed in Roe. Roe had treated moral questions as necessarily sub-
jective and personal,®® while McRae and Maher suggested that at least under
some circumstances, the state could objectively conclude that childbirth was
morally preferable—and that perhaps some abortion questions fell along an ob-
jective moral continuum.”®” And Maher and McRae suggested that abortion
cases depended not only on whether innocent women suffered harm but also
where that harm originated.?®® The Hyde Amendment battle aside, a political
consensus on the rape and incest exception seemed to have taken hold. In 1980,
Ronald Reagan became the first major party candidate to enthusiastically oppose
abortion.”®® And yet Reagan supported a rape and incest exception.”?® For years,
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the rape and incest exception won support from those on either side of the abor-
tion conflict. This Part next explores the creation of the rape and incest consen-
sus.

B.  The Rape and Incest Consensus

Before November 1980, the politics of rape and incest seemed unchanged.
The House passed a bill allowing for abortion funding only when a woman’s life
was at risk but accepted a Senate version that allowed for the procedure in cases
of rape and incest if reported within seventy-two hours.?’! But to a greater extent
than many would have predicted, the 1980 election transformed the debate.**>
Reagan recorded a sweeping victory, and Republicans, most of whom opposed
abortion, took majorities in both the House and Senate.?”> The result raised the
possibility of a constitutional amendment outlawing abortions, including in cases
of rape and incest.>>* Dr. John Willke, the head of NRLC, however, publicly
acknowledged that there were not enough votes to pass an amendment criminal-
izing all abortions.>”> Stephen Galebach, a young conservative attorney, pro-
posed one alternative, a statute declaring that legal personhood began at fertili-
zation.”%° Galebach’s bill would, if in effect, ban abortions and would, in theory,
force the Supreme Court to reconsider Roe v. Wade.*®” But even after Senator
Jesse Helms (R-NC) introduced a version of the bill, conservative legal scholars
and judges worried that the Court would simply strike down the so-called human-
life bill.**® Galebach proposed that Congress had the authority to pass the bill
under Section Five of the Fourteenth Amendment—as part of lawmakers’ au-
thority to remedy violations of rights spelled out under that amendment.>*® Skep-
tics, including Judge Robert Bork, an outspoken critic of the Roe decision, be-
lieved that Section Five did not empower Congress to adopt a definition of fetal
personhood at odds with the holding of Roe itself.>*

In 1981, Senator Orrin Hatch (R-UT) proposed an alternative: an amend-
ment declaring that the federal Constitution said nothing about abortion.*"!

stance on abortion as opposed to the political expedience of the time is difficult to distinguish. Reagan Affirms
His Anti-Abortion Stand, N.Y. TIMES, Feb. 8, 1976, at 44.

291. See, e.g., Martin Tolchin, Financing Bill and Abortion, N.Y. TIMES, Oct. 2, 1980, at A19.

292. See infra Section II1.B.

293.  See, e.g., ZIEGLER, supra note 100, at 82—83.

294.  Seeid.

295.  See id. at 82-84.

296. For Galebach’s article, see Stephen H. Galebach, 4 Human Life Statute, 7 HUMAN LIFE REV. 5, 5-33
(1981).

297. Seeid.

298. See Joan Beck, The Pro-Life Groups Turn to Congress on Abortion, CHI. TRIB., Jan. 30, 1981 (§ 3), at
2; Abortion Foes Offer Bill: Life Begins with Conception, CHI. TRIB., Feb. 11, 1981 (§ 1), at 8.

299. See Galebach, supra note 296, at 10-11.

300. See SUBCOMMITTEE ON SEPARATION OF POWERS, S. COMM. ON THE JUDICIARY, REP. THE HUMAN LIFE
BILL-S. 158 (1981).

301. Hatch Introduces New Federalist Amendment, NAT. RIGHT TO LIFE NEWS, Sep. 21, 1981, at 1; Leslie
Bennetts, Antiabortion Forces in Disarray Less Than a Year After Victories in Elections, N.Y. TIMES (Sept. 22,
1981), https://www.nytimes.com/1981/09/22/us/antiabortion-forces-in-disarray-less-than-a-year-after-victories-
in.html [https://perma.cc/G88X-HOW?2].



No. 3] ABORTION AND THE LAW OF INNOCENCE 891

Hatch’s Amendment, by contrast to the human-life bill, would not criminalize
any abortions but would allow state and federal lawmakers to do so if they
wished.*?? Believing that Hatch’s proposal stood a better chance of passing, fem-
inist and abortion-rights groups mounted an unprecedented effort to defeat the
Hatch Amendment, with NARAL alone working on training activists in every
state to block ratification in that legislature.’* To defeat it, abortion-rights
groups reminded voters that states would again have the power to ban any or all
abortions.>** Pro-choice activists highlighted arguments that if the bill passed,
lawmakers would force “women to carry to term even in pregnancies that in-
volved rape and incest.”>%°

The argument seemed powerful. Several months later, organizations like
the National Organization for Women (“NOW?”), a large feminist organization,
opposed Reagan’s efforts to further limit exceptions to the Hyde Amendment by
eliminating funding for the rape and incest exception.>? To do so, feminists used
the rape-or-incest exception to insist that the president and the entire pro-life
movement harbored misogynistic beliefs.>?’” Jane Wells-Schooley, the vice-pres-
ident of NOW, denounced the Hatch Amendment, stating: “What we’re talking
about here is incest and rape.”% Iris Mitgang, the head of the National Women’s
Political Caucus, argued that rape and incest exceptions exposed the administra-
tion’s true view of women.*” “Women don’t seek rape or incest,” Mitgang ar-
gued.?'” “One crime should not perpetuate a second crime against the victim [by
denying Medicaid funding].”*'! Unconvinced that there would be political fall-
out, Congress voted to eliminate the exception.*'? Pro-life members of the Senate
repeated established arguments about the guilt of women who claimed to be
raped.’!® “This is a red herring . . . whereby people come up four months later
and say, ‘Oh, by the way, I was raped,”” Hyde asserted on the floor of the
House.*'*
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Nevertheless, arguments about rape and incest were becoming an increas-
ingly powerful rhetorical tool for pro-choice groups. In 1982, pro-choice col-
umnists opposed to the human-life bill and the Hatch Amendment routinely em-
phasized that both would “turn back the clock on abortions by denying them even
to victims of rape and incest.”*'> NARAL’s major fundraising campaign the pre-
vious year emphasized the elimination of rape and incest exceptions to the Hyde
Amendment as evidence of “anti-woman sentiment.”>'® The emphasis put on the
rape and incest exception was no accident. By the mid-1980s, both pro-choice
and pro-life groups sought to professionalize their operations, relying on poll-
sters, consultants, and focus groups to frame their messages.>!” Each movement
reached this point in different ways. Groups like NARAL responded to perceived
setbacks in the past elections.®'® Underfunded and small pro-life groups claimed
to have punched well above their weight, shaping the GOP’s 1980 platform plank
on abortion and securing the election of several underdog Senate candidates in
1978, including Republican Roger Jepsen of Towa.>'? Pro-choice groups believed
that they had failed largely because they had left the field open to the opposition
when it came to elections.>*’ “Why, you ask, are [abortion opponents] succeed-
ing despite the ruling of the U.S. Supreme Court? The answer is simple: they
have frightened and intimidated our political leaders,” wrote Karen Mulhauser
of NARAL.*?! “The battle for liberty is won or lost at the polls.”**?

NARAL conducted a poll between 1979 and 1980 found that a majority of
Americans fell in the middle, thinking that abortion should be legal under some
but not all circumstances.>?> Leaders of the group believed that politicians caved
to pressure from pro-lifers because they were more politically visible and
savvy.?* “Politicians have not felt the strength of our numbers,” stated Jane Pin-
sky of NARAL.>?® In response, the group launched “Impact 80,” a campaign to
influence politicians and prove the existence of a pro-choice majority.*¢ Issues
like abortion in cases of rape or incest polled well—and allowed pro-choice
groups to show that a majority supported their views.*?’
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Pro-life groups also came to see opposition to rape and incest exceptions as
a political liability, at least outside the funding context.>*® Abortion foes had
deepened their involvement in politics early on when progress on a constitutional
amendment stalled, believing that the movement would not succeed unless it re-
placed sitting lawmakers with those more receptive to the movement’s cause.*?’
But by 1983, pro-lifers had to give up on a constitutional amendment.** Strate-
gic divisions within the movement doomed both the Hatch Amendment and the
human-life bill.**! Movement pragmatists argued that the bill was pointless and
would have no effect after the Supreme Court struck it down.**? Absolutists be-
lieved that the Hatch Amendment was unprincipled and would eliminate any
pressure on politicians to pass an absolute abortion ban.>** After abandoning this
constitutional campaign, leading anti-abortion groups offered a new justification
for their reliance on the GOP: successful candidates could shape the membership
of the Supreme Court and ultimately overturn Roe. But if the fate of abortion
depended on election results, pragmatists urged their colleagues to maximize
support for anti-abortion positions.*** For example, in 1983, Dr. John Willke, a
prominent NRLC member who believed that pregnancy after rape was a near
impossibility, emphasized the results of a poll suggesting that most Americans
favored abortion in cases of rape or incest.>*> Aiming to improve the odds of
GOP candidates who would help pave the way for a decision overturning Roe,
Willke and his colleagues sought to play up model laws and arguments that ap-
pealed to a broad audience.**® Opposing rape and incest exceptions, it seemed,
would backfire on election day.

With this new political approach, pro-life arguments about rape and incest
changed—at least publicly. Rather than arguing that women could not become
pregnant as a result of rape—or that abortion in cases of rape was unjustified—
pro-lifers instead argued that almost all abortions took place for “frivolous rea-
sons or for no reason at all.”>*” Dr. C. Everett Koop, Reagan’s surgeon general
and a prominent abortion opponent, estimated that only three percent of all abor-
tions took place in the so-called hard cases that included rape and incest.>*® This
argument suggested that victims of sexual assault deserved different treatment—
and access to abortion—while other women were perpetrators, ending human
life without any justification.

The idea of a rape and incest exception fit well in a burgeoning message
centered not on the benefits of abortion but the necessity of choice for women
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who had previously had their fate dictated by circumstances. In defending choice,
for example, the president of Planned Parenthood of Atlanta wrote in 1983:
“Many of these cases are victims of rape and incest, sexually uneducated teen-
agers, or women in desperate situations.”* Without directly questioning the sta-
tistics on the prevalence of pregnancy as a result of rape, pro-choice advocates
suggested that rape and incest victims resembled other women choosing abortion
in powerful ways: in both cases, women found themselves victimized by circum-
stances beyond their control.>*? In Congress, lawmakers continued to deny fund-
ing for rape and incest, but abortion foes continued using the acceptance of rape
and incest exceptions to show that other reasons for choosing abortion were triv-
ial. “Abortion is, possibly a remedy to pregnancies caused by traumas like rape
and incest . . . but it most certainly is not and shouldn’t be used as a form of birth
control,” one activist explained.>*!

In this period, when the abortion issue returned to the Supreme Court, the
rhetoric of innocence was less obvious than in earlier decisions, but abortion foes
experimented with different ideas of guilt and innocence. Rather than presenting
women as wrongdoers, pro-lifers increasingly argued that abortion itself victim-
ized them. These arguments influenced advocacy in City of Akron v. Akron Re-
productive Health Center (“Akron I’), a case about a multi-restriction model or-
dinance drafted by leading anti-abortion scholars.>*?> Abortion foes placed
particular importance on an informed-consent provision that they claimed would
protect women’s health by telling them about the supposed risks of abortion.**’
In McRae and Maher, anti-abortion briefs had insinuated that women were not
always victims, even in cases where a woman claimed to have a health risk or to
be a victim of rape and incest.>** By contrast, in Akron I, pro-life briefs at times
portrayed women as victims but suggested that it was abortion itself that harmed
them.>*® “It is impossible for the state to burden the woman’s right to decide by
requiring that she be given factual information which . . . enhances her ability to
decide,” AUL attorneys wrote in an amicus brief for Feminists for Life.>*®

At first, these arguments about the victimhood of women seemed not to
resonate with the Court. By a 6-3 margin, the Court struck down the informed-
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consent provision and the rest of the ordinance.>*’ In discussing mandated coun-
seling, the Court suggested that the law itself manipulated and victimized women
by forcing them to consume a “parade of horribles.”**® The law, as Akron I
framed it, intended “not to inform the woman’s consent but rather to persuade
her to withhold it altogether.”**° Even Ronald Reagan’s first nominee, Sandra
Day O’Connor, did not pick up on the rhetoric of groups like AUL, although
O’Connor’s dissent contained several useful tools for abortion foes.**° Calling
Roe’s trimester framework “completely unworkable,” O’Connor reasoned that
the state had “compelling interests in the protection of potential human life
throughout pregnancy” and that abortion regulations should be struck down only
if they created a severe or absolute obstacle.>>!

In Congress, debates about funding in cases of rape and incest continued,
with feminists using the lack of an exception as a cudgel against the anti-abortion
movement.*> Increasingly, however, the leaders of groups like NOW and
NARAL felt that focusing so much on victims of rape and incest had become a
political liability.>** After all, anti-abortion groups conceded support for the ex-
ception of characterizing the majority of abortions as frivolous and immoral.>>*
Pro-choice groups realized the problems associated with emphasizing rape and
incest after the release of The Silent Scream, a film that claimed to depict a first-
trimester abortion in real-time.>*> To combat The Silent Scream, NARAL and
other groups sought to “recapture the emotional side of the issue” by detailing
how all women benefitted from abortion, even in so-called convenience cases.>>®

Working with other pro-choice organizations, NARAL launched Silent No
More, a campaign that would detail the ways that access to legal abortion had
helped women and their families.*>” Nanette Falkenberg, the head of NARAL,
specifically advised against emphasizing arguments about rape and incest.>>® She
suggested that these claims too easily trivialized the reasons that women who
had consented to sex subsequently chose abortion.*>° “We must not focus only
on the hardship cases,” Falkenberg argued in 1985.3%° “Those abortions are not

347. See Akron Reprod. Health Ctr., 462 U.S. at 444-46, 452.

348. Id. at 444-45.

349. Id. at 444 (O’Connor, J., dissenting).

350. [Id. at 454-55.

351. Seeid. at 454-64.

352. Paul Houston & Karen Tumulty, Conferees Agree on Funding Bill, L.A. TIMES, Oct. 11, 1984, at B1.

353. See, e.g., supra notes 319 and 321 and accompanying text.

354. See, e.g., Dermody, supra note 19; Colin O’Donnell & R. Bruce Dold, House Tightens State Re-
strictions on Abortion, CHI. TRIB., Jun. 24, 1983, at 2C; Marcia Chambers, Advocates for the Right to Life, N.Y.
TIMES (Dec. 16, 1984), https://www.nytimes.com/1984/12/16/magazine/advocates-for-the-right-to-life.html
[https://perma.cc/U69H-J2FS].

355. See SARA DUBOW, OURSELVES UNBORN: A HISTORY OF THE FETUS IN MODERN AMERICA 156-61
(2010); JOHANNA SCHOEN, ABORTION AFTER ROE: ABORTION AFTER LEGALIZATION 145-51 (2015).

356. Letter from Nanette Falkenberg, Exec. Dir., Nat’l Abortion Rights Action League (NARAL) to Judy
Goldsmith, President, Nat’l Org. for Women (Feb. 1, 1985).

357. See, e.g., Mary Ziegler, The Price of Privacy, 1973 to the Present, 37 HARV. J.L. & GENDER 285,
301-04 (2014).

358. Memorandum from Nanette Falkenberg, Exec. Dir., NARAL, to NARAL Leadership (May 1985).

359. Seeid.

360. Id.



896 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2021

the only ones that are justifiable or ‘right.”*®! At a March 1985 strategy meeting
hosted by NARAL, attendees detailed the reasons for avoiding so much emphasis
on rape and incest.*®? Some worried that existing messages framed abortion and
even sex as regrettable.®> Attendees believed it necessary to defend the idea of
“seek[ing] and hav[ing] a right to seek sexual pleasure” for women who might
become pregnant as a result of intercourse.>** The problem with vaunting a rape
and incest exception, for pro-choice activists, it seemed, was the suggestion that
women deserved abortion access primarily because they did not choose to have
sex and thereby assume the risk of pregnancy.>® But in using the rape and incest
exception as a political weapon, pro-choice groups had not worked to ensure that
the “decision not to have kids” was generally “valued as a moral decision.”*®

C. Moral Arguments and Abortion Bans

In the late 1980s, the changing composition of the Supreme Court made it
seem possible that states could once again ban all abortions. The Supreme Court
had struck down incremental restrictions like the one at issue in Akron I. But in
1986, the ground began to shift. Then, the Court considered another multi-re-
striction law from Pennsylvania.*®” The law bore a striking resemblance to the
one invalidated in Akron I, but four justices dissented from the decision striking
it down.*®® The year the Court decided Thornburgh, Reagan nominated Antonin
Scalia to the Court.>®® Then a year later, Lewis Powell, one of the justices who
had joined the majority, announced his retirement.>’® The potential impact of his
replacement was obvious. With an additional vote, the Pennsylvania case, Thorn-
burgh v. American College of Obstetricians and Gynecologists, would have
come out the other way. Ronald Reagan wasted no time in nominating Robert
Bork, a judge and scholar who had openly criticized the reasoning of the Roe
decision.’”! Bork’s nomination fell, but the judge who ultimately replaced him,
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Judge Anthony Kennedy of the Ninth Circuit Court of Appeals, easily won con-
firmation.”? Abortion foes hoped that with Scalia and Kennedy on the Court,
there would be five votes to overturn Roe.*”

While continuing to oppose a rape and incest exception to funding bans,
pro-lifers had to consider whether to include the exception in laws designed to
give the Court the chance to undo Roe. NRLC lawyers approached this question
by focusing both on pleasing the Court and on appealing to popular majorities.>”*
In 1988, James Bopp Jr., the general counsel of NRLC, borrowed from the logic
of the rape and incest exceptions.>”> When it came to funding, fights about rape
and incest centered on women who had highly sympathetic and widely accepted
reasons for ending a pregnancy.®’® Bopp and Richard Coleson, an attorney who
worked at his firm, at first represented men who tried to block the abortions of
women with what Bopp described as inadequate reasons for seeking abortions.>”’
In the first such case in 1988, Bopp and Coleson represented John Smith (a pseu-
donym), a truck driver who wished to stop his teenage ex-girlfriend from ending
her pregnancy.’’® Bopp and Coleson described Smith as a man who wished to
marry and start a family with the love of his life.3” By contrast, Bopp and Cole-
son suggested that Jane Doe, Smith’s former lover, wanted to end her pregnancy
because of a “desire to look nice in a bathing suit this summer, her desire not be
pregnant this summer, and her desire not to share the petitioner with the baby.”*°
The two convinced a local judge but lost in the Indiana Supreme Court, and the
United States Supreme Court refused to take the case.*®! Although Bopp and
Coleson continued to represent similarly situated men, the campaign largely
failed.’®® After all, in 1976, in Planned Parenthood of Central Missouri v.
Danforth, the Court had struck down a law requirin§ women to get their hus-
bands’ written consent before getting an abortion.’®> Courts suggested that
Danforth controlled the outcome of the cases brought by Bopp and Coleson.>**

Nevertheless, cases like Smith v. Doe illuminated how an emphasis on the
rape and incest exception did not always help supporters of abortion rights. If

372. Linda Greenhouse, Senate, 97 to 0, Confirms Kennedy to High Court, N.Y. TIMES (Feb. 4, 1988),
https://www.nytimes.com/1988/02/04/us/senate-97-to-0-confirms-kennedy-to-high-court.html
[https://perma.cc/2XYQ-9DY6].

373. Letter from Guy Condon, President, Americans United for Life (AUL) to Richard John Neuhaus, Pres-
ident, Inst. Religion & Pub. Life (Apr. 1988).

374. See supra Section II1.B.

375. Tamar Lewin, Woman Has Abortion, Violating Court’s Order on Paternal Rights, N.Y. TIMES (Apr.
14, 1988), https://www.nytimes.com/1988/04/14/us/woman-has-abortion-violating-court-s-order-on-paternal-
rights.html [https://perma.cc/HNR4-6LVE]; Abortion Dispute Sent to Indiana Lower Court, CHI. TRIB., Apr. 15,
1988, at 3; Glen Elasser, Father’s Abortion Appeal Rejected, CHI. TRIB., Nov. 15, 1988, at 3.

376. See supra Part I11.

377. See Lewin, supra note 375.

378. Seeid.

379. Petition for Writ of Certiorari at 8, 16, Smith v. Doe, 492 U.S. 919 (1989) (No. 88-1837).

380. Id.

381. See Smith v. Doe, 486 U.S. 1308, 1308 (1988).

382. See, e.g., Mary Ziegler, Beyond Balancing: Rethinking the Law of Embryo Disposition, 68 AM. U. L.
REV. 515, 541-44 (2018).

383. See Planned Parenthood of Cent. Mo. v. Danforth, 428 U.S. 52, 53 (1976).

384. See, e.g., Smith, 486 U.S. at 1310.



898 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2021

Americans only supported abortion in so-called hardship cases, such as rape and
incest, when women seemed to be victims, anti-abortion attorneys hoped to con-
vince the public and the Court to allow bans of all other abortions. Within NRLC,
this idea gained currency after the Court’s decision in Webster v. Reproductive
Health Services.*® 1deas of guilt and innocence figured centrally in the litigation
of Webster. Supporters of abortion rights drew on various visions of innocence
forged in earlier cases.>*® Some suggested that moral norms of any kind remained
subjective and personal.*®” One feminist brief, for example, described abortion
as a “highly contextualized, uniquely private decision,” one that centered on a
wide variety of “religious or moral values.”*%® Others suggested that overturning
Roe would in itself be especially immoral because it would re-victimize women
who had already suffered from sexual abuse or other forms of domestic vio-
lence.*® An amicus brief submitted by the National Coalition Against Domestic
Violence emphasized: “the frequency with which abortions are sought to termi-
nate pregnancies that resulted from coercion or abuse . . . .”*° The brief insisted
that statistics on abortion in cases of rape and incest no doubt underestimated the
total number of women affected.*®' The “social stigma” surrounding rape and
incest meant that the two were “notoriously underreported crimes.”°> And rape
and incest exceptions would never get to the heart of the problem because of the
difficulty of proving that sex was not consensual and because so much sexual
coercion did not meet strict definitions of sexual assault.>** The effect of these
laws on victims of domestic violence, the brief suggested, exposed the extent to
which abortion restrictions constituted sex discrimination—a reflection of perni-
cious stereotypes about women’s roles.**

Anti-abortion briefs suggested that innocence fell along a hierarchy but in-
sisted that abortion, not anti-abortion lawmakers, victimized women.**> An ami-
cus brief submitted by the United States Catholic Conference stressed what it
presented as evidence that “[plersonal, social, and family problems are aggra-
vated, not alleviated by abortion.”**® The amicus brief of Feminists for Life made
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this point even more forcefully, arguing: “[S]tudies and statistics cannot ade-
quately describe the tragedy of the abortion establishment’s exploitation of
women—only the families of abortion’s victims and the surviving victims them-
selves can adequately describe the pain they have endured.”*°” And yet anti-
abortion briefs made clear that even if women were victims, unborn children
were more innocent still.**® As one amicus brief explained: “permitting the ter-
mination of innocent life at an early stage of temporal development is baseless,
arbitrary, and without moral justification.”*”’

Webster did not engage with all of these arguments, but its conclusions
struck abortion foes as extremely important just the same.**’ The Court upheld
all of the challenged Missouri law.*’" A plurality further called into question the
ongoing validity of the trimester framework, suggesting that the government had
a compelling interest in protecting potential life throughout pregnancy.***> Nor
did the plurality think that the trimester framework was workable, especially
given advances in obstetric medicine.***

To NRLC lawyers, Webster signaled that the Court was prepared to over-
turn Roe immediately. Bopp and Coleson believed that at a minimum, the Court
would apply O’Connor’s vision of an unconstitutional undue burden—O’Connor
had not joined the most aggressive parts of Webster.*** But if her rule applied,
most or all abortion restrictions would be constitutional.**> O’Connor wrote that
an abortion regulation should be constitutional unless the law created a severe or
absolute obstacle.**® Even if a law was unduly burdensome, O’Connor reasoned,
the Court should uphold it if the government could show that it had a compelling
interest.*”” NRLC proposed what it called bans on abortion as a method of birth
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control, measures that outlawed all abortions with the exception of rape and in-
cest, cases of severe fetal abnormality, and threats to a woman’s life or health.*%8
Burke Balch, the group’s legislative director, claimed that O’Connor would find
that these stringent laws reflected “a compelling interest in protecting fetal life”
and uphold the law, esgecially since it allowed for abortions in cases that most
Americans supported.*”’

NRLC’s model law, and the inclusion of a rape and incest exception, re-
flected the extent to which support for access to abortion seemed to depend on
the perceived victimhood of women. Louisiana sought to revive an abortion ban
that courts had previously struck down but allowed for a rape and incest excep-
tion.*'® NRLC successfully promoted its model bill in a variety of states.*! The
strategy conceded support for legal abortion in cases of rape and incest but used
these exceptions to denigrate the motives and question the innocence of most
women choosing abortion.

AUL likewise assumed support for the rape and incest exceptions in seek-
ing to prove that pro-lifers were not anti-woman. Clarke Forsythe of AUL inter-
preted Webster more cautiously than did NRLC lawyers, reasoning that O’Con-
nor had not joined the most ambitious part of the Court’s opinion.*'> “While
certainly opening the door to restrictions, [...] Webster also indicates that it is
not certain that there is a majority to overturn Roe,” Forsythe reasoned.*'> In
1990, to craft a post-Webster strategy, AUL held a strategy session.*'* Those at
the meeting agreed that it was important to show “that the pro-life movement
cares about women.”*!'> A 1991 Gallup poll commissioned by AUL delivered
similar results.*'® As AUL President Guy Condon explained, the results made
pro-lifers seem “against women, against the democratic process if they defy tra-
ditional religious principles, and even against one another.”*!” Accepting rape
and incest exceptions seemed to be the bare minimum for an organization com-
mitted to appealing to more women. Like NRLC, AUL sought to ban abortions
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pursued for what members of the group felt were harder to justify (and less pub-
licly accepted) reasons.*'® Henry Hyde emphasized similar arguments in the me-
dia. “The ‘hard cases’—maternal health, rape and incest—account for less than
1% of the 1.5 million abortions performed annually in the United States,” he
wrote.*!? “The rest are termed, euphemistically, ‘abortions of convenience’ . . . .
And these are precisely the abortions that more than three-quarters of our people
do not want to remain legalized.”*** Hyde’s argument, like the ones made by
AUL and NRLC, suggested that Americans would and should support legal abor-
tion only if women chose it for what was perceived as innocent, ethical reasons.

Although many expected the Court to hear a challenge to one of these “birth
control” bans, the justices instead took a challenge to a multi-restriction Penn-
sylvania law.*?! Nonetheless, many expected the Court to overturn Roe, author-
izing states to pass the kinds of laws that NRLC favored.**> AUL took particular
note of the Court’s new approach to stare decisis in a recent death-penalty case,
Payne v. Tennessee.**> Under Payne, Guy Condon argued, “reversal [was] war-
ranted when a ruling causes confusion and defies consistent application by the
Supreme Court.”*** Under this standard, a conservative Court seemed likely to
overturn Roe.

But while many expected the justices to reverse Roe, support for rape and
incest exceptions seemed to be growing. As pro-choice attorneys began to de-
velop a litigation strategy for the Pennsylvania case, Planned Parenthood of
Southeastern Pennsylvania v. Casey, the rhetoric of innocence played a defining
role. As many saw it, rape and incest exceptions made sense because they pro-
tected women who had been victims of crimes outside of their control. Abortion-
rights attorneys explained that because many more women suffered a similar
fate, abortion rights had unquestionable importance.

D. Casey and the Victimhood of Women

To be sure, many, including abortion-rights supporters, expected the Court
to reverse Roe.*” Indeed, the primary aim of many feminist attorneys was to
maximize the political backlash to such a decision. In a meeting of pro-choice
amicus, Kathryn Kolbert and Linda Wharton, the lawyers litigating the case, pro-
posed stating that modifying Roe (for example, by applying the undue-burden
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test) would be tantamount to dismantling the precedent altogether.**® Neverthe-
less, Kolbert, Wharton, and amici still tried to give the Court reason to preserve
abortion rights.*?” Strikingly, Wharton and Kolbert invested most in their chal-
lenge to a spousal-notification law.*?® Their brief suggested that the measure
would re-victimize women who already suffered because of domestic vio-
lence.*?” Moreover, the brief used the circumstances of these women to demon-
strate the extent to which abortion laws victimized all women.**

Kolbert and Wharton had assembled an elaborate record in the case, putting
on extensive evidence of how domestic violence rendered the requirement bur-
densome and even dangerous for some women.**! While pro-lifers insisted that
only a handful of women confronted violence, Kolbert and Wharton suggested
that one out of every two women would experience domestic violence in her
lifetime, including a surprising number of married women.**> And the victimi-
zation of women might take forms with which lawmakers were less familiar—
not only “physical battering” but also “sexual abuse,” “psychological abuse,”
“abuse of the children and other family members,” and means of financial con-
trol.**3 As Kolbert and Wharton saw it, the state’s effort to carve out exceptions
for certain women who suffered from domestic violence only made things
worse.*** Their brief noted that the exception would sometimes trigger notice to
abusers that women would otherwise have been able to avoid.**® In other cases,
the exceptions were either too narrow to protect all victims or expected too much
from victims who would face retaliation or psychological barriers that would
stop them from going to law enforcement.**®

These experiences showed the extent to which restrictions victimized all
women. Representing the petitioners in Casey, Linda Wharton and Kitty Kolbert
suggested that without access to legal abortion, biology, institutional sexism, and
domestic violence would make many more women victims of circumstance.*?’
As a matter of biology, women (and only women) faced “significant risks of
physical harm” that they neither chose nor controlled.**® Because of widespread
sex stereotypes, women had also become victims of state laws that had “a dra-
matic impact on a woman’s educational prospects, employment opportunities,
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and self-determination”—so much so that “restrictive abortion laws depriv[ed a
woman] of basic control of her life.”*3?

Pro-life groups, by contrast, either questioned the innocence of women or
suggested that fetal life was far more innocent than even victimized women.
Some anti-abortion briefs emphasized that the Court could preserve other privacy
rights while overturning Roe because only abortion “cause[d] the destruction of
an innocent other.”**° The Bush Administration’s brief suggested that Roe was
wrong because it undervalued the state’s paramount interest in protecting life.**!
“The protection of innocent human life-in or out of the womb-certainly the most
compelling interest that a State can advance,” the administration argued.***

The Court’s decision in Casey adopted strikingly different and perhaps ir-
reconcilable ideas of guilt, innocence, and even morality.443 At the outset, the
Court questioned whether moral concepts like guilt and innocence belonged in
abortion law, even if states allowed for abortion in cases of rape and incest.***
Here, Casey invoked the vision of morality developed in cases like Roe and 4k-
ron I, suggesting that any belief about innocence and abortion was personal and
subjective.**> The Court conceded that many found abortion to be deeply im-
moral but initially suggested that morality, when it came to abortion, did not
provide any universal answers, especially when it came to the scope of constitu-
tional rights.** Instead, Casey reasoned that each individual had to develop a
moral code when it came to “one’s own concept of existence, of meaning, of the
universe, and of the mystery of human life.”**’

But Casey’s reasoning about why abortion rights mattered was shot through
with ideas of a more objective kind of guilt and innocence. In describing the
reasons that women should have the ultimate power to make decisions about
abortion, Casey portrayed women as victims of the biology of childbearing.**3
“The mother who carries a child to full term is subject to anxieties, to physical
constraints, to pain that only she must bear,” the plurality stated.**° “That these
sacrifices have from the beginning of the human race been endured by woman
with a pride that ennobles her in the eyes of others and gives to the infant a bond
of love cannot alone be grounds for the State to insist she make the sacrifice.”**°
Pregnancy, as the Court described it, forced women to suffer not because they
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had made poor sexual or personal decisions but because biology required women
to assume burdens “unique to the human condition.”*! Casey also presented
women as the prospective victims of state laws eliminating access to abortion.
“The ability of women to participate equally in the economic and social life of
the nation has been facilitated by their ability to control their reproductive lives,”
the Court reasoned.*>

Women’s innocence figured most centrally in the Court’s analysis of the
spousal-notification provision.*>* The plurality estimated that between one-third
and one-fifth of all women had faced serious assaults at the hands of intimate
partners.*>* The number expanded further when the Court accounted for psycho-
logical abuse, financial abuse, and sexual abuse

Women, in this narrative, were victims of both domestic violence and state
abuse. “We must not blind ourselves to the fact that the significant number of
women who fear for their safety and the safety of their children are likely to be
deterred from procuring an abortion as surely as if the Commonwealth had out-
lawed abortion in all cases,” Casey suggested.*® Spousal-notification laws
simply re-victimized women who had already suffered too much.**’ “The Con-
stitution protects all individuals, male or female, married or unmarried, from the
abuse of governmental power, even where that power is employed for the sup-
posed benefit of a member of the individual’s family,” Casey held.**® The unique
innocence of domestic violence victims helped to make the difference for a Court
that upheld every other provision of the disputed Pennsylvania law.

Casey mentioned that some viewed abortion as “nothing short of an act of
violence against innocent human life,” and at times, the Court itself seemed to
view abortion as morally problematic.*° Consider the Court’s analysis of a man-
dated-counseling law. Pennsylvania required women to receive information
about fetal development, adoption, and child support before having an abor-
tion.*® Casey reasoned that the law did not constitute an undue burden.**! The
Court asserted that the law protected women from the consequences of an unin-
formed and morally problematic decision.*®? “It cannot be questioned that psy-
chological well-being is a facet of health. Nor can it be doubted that most women
considering an abortion would deem the impact on the fetus relevant, if not dis-
positive, to the decision,” Casey stated.*®> “In attempting to ensure that a woman
apprehend the full consequences of her decision, the State furthers the legitimate
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purpose of reducing the risk that a woman may elect an abortion, only to discover
later, with devastating psychological consequences, that her decision was not
fully informed.”*%*

Why would women suffer post-abortion regret? Casey implied that some,
or perhaps most, women would deem abortion to be immoral if they understood
the impact of the procedure on innocent fetal life.*®> The Court expected this
reaction not because the justices had detailed evidence of post-abortion regret
but because the plurality assumed the innocence of fetal life and the likelihood
of women’s regret in terminating it.**® Casey routinely referred to fetal life as
“unborn life” or “unborn human life,” language often used before an invocation
of fetal innocence.*®”

Casey only intensified interest in the rhetoric of innocence, especially for
abortion foes. Pro-lifers paid special attention to the Court’s analysis of stare
decisis, particularly whether women relied on abortion in shaping their lives. As
the debate about rape, incest, and funding raged on, anti-abortion attorneys
sharpened their arguments about how abortion, not abortion laws, victimized
women.

IV. RAPE AND INNOCENCE AFTER CASEY

Anti-abortion groups had started to incorporate ideas about the victimhood
of women into their argumentative strategy well before Casey, but these efforts
ratcheted up after the 1992 decision. This Part begins by exploring how the rhet-
oric of victimhood changed debates about the rape and incest exception to the
Hyde Amendment, especially when Congress, for the first time, decided to in-
clude the exception. Increasingly, those on both sides tolerated abortion for
women who could clearly be defined as victims. Next, this Part shows how re-
lated ideas of victimization spread as pro-lifers tried to compare rape and abor-
tion, describing the latter as well as the former as often coerced and psychologi-
cally destructive. Nevertheless, in anti-abortion reasoning, this vision of
women’s innocence was both contingent and subordinate to the supreme inno-
cence of an unborn child. Finally, this Part considers how the Court’s post-Casey
abortion jurisprudence reflected evolving ideas of innocence.

A.  The Recognition of a Rape and Incest Exception

In 1993, for the first time in decades, Congress extended Medicaid funding
to cases of rape and incest (similar efforts had fallen to the veto of George H.W.
Bush in the late 1980s).**® The shift began in March 1993 when President Bill
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Clinton again emphasized his plans to repeal the Hyde Amendment.*®” In Con-
gress, however, there were simply not enough votes for a complete repeal.*’® The
establishment of a rape and incest exception quickly emerged as a compromise
solution.*’! By December 1993, the Clinton Administration had issued regula-
tions that would force states to reimburse women who had abortions in cases of
rape and incest.*”> Although Medicaid directors in several states protested, the
administration pressed on, and abortion-rights groups seized an opportunity to
present the opposition as intent on victimizing women.*’* “Survivors of rape and
incest have suffered enough,” stated prominent pro-choice attorney Kathryn Kol-
bert in defending the regulations.*’* “They should not be forced to carry preg-
nancies to term against their will.”*”> Several states ultimately refused to comply
with the administration’s directive, and Planned Parenthood filed a legal chal-
lenge.*’® This litigation proved consequential. In Louisiana, for example, a fed-
eral judge accepted the administration’s interpretation of the Hyde Amendment
and reasoned that federal law preempted Louisiana Medicaid policy.*’” Louisi-
ana lawmakers risked losing Medicaid altogether if they did not change their
policy on rape and incest.*’® By August 1994, Louisiana had changed its law.*”®

Debate about the administration’s move and the new scope of Hyde
Amendment exceptions reflected the degree to which debate about rape and in-
cest had changed, even in the context of funding. Although pro-lifers had con-
ceded the political value of rape and incest exceptions to abortion bans, Henry
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Hyde and his allies had continued to oppose rape and incest exceptions to fund-
ing prohibitions.*®” Hyde often focused on the relative innocence of the unborn
child, describing degrees of victimhood in play in the context of rape and in-
cest.*8! “Now, rape and incest are tragedies,” Hyde stated in 1989.*%? “But why
visit on the second victim, the unborn child that is the product of that criminal
act, capital punishment?”*** By 1993, pro-lifers instead stressed that “onldy about
one percent of all abortions are performed because of rape and incest.”*** And
when criticizing Clinton’s move, Hyde and Doug Johnson, the legislative direc-
tor of NRLC, did not directly address the morality of rape and incest excep-
tions.*®> Johnson instead highlighted what he described as the broken promises
of the Clinton Administration to the states, viewing it as evidence that Clinton
wanted “unrestricted abortions.”*%

At the same time, pro-lifers often conceded support for the rape and incest
exception to general abortion bans, insisting that abortion, like rape, itself vic-
timized women. Indeed, many pro-lifers drew close comparisons between rape
and abortion, suggesting that neither involved true consent.*®” David Reardon,
an activist and researcher, detailed one version of this strategy in his 1996 book,
Making Abortion Rare.*®® “[W]e believe that the only reason there are so many
abortions is because abortion profiteers are exploiting women who are either
(1) being denied the truth about risks and alternatives, or (2) are being coerced
into unwanted abortions by other people,” Reardon wrote.**° In this narrative,
almost all abortions were like sexual assaults: forced onto unwilling or unknow-
ing women by a third party with an axe to grind.**° Reardon hoped that this strat-
egy would expose what he saw as immoral abortion providers to disastrous med-
ical malpractice liability.*"!

Anti-abortion lawyers saw potential in Reardon’s claims. They presented
evidence that no woman would willingly choose abortion if she understood its
claimed risks.*”? These attorneys made disputed arguments that connected abor-
tion to everything from breast cancer to suicidal ideation.**> For these lawyers,
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these arguments showed that Casey’s analysis of women’s reliance on abor-
tion—and therefore of the case for preserving Roe—was entirely wrong.***
Abortion foes believed that if abortion hurt women, and if women did not choose
it freely and knowingly, then the foundation of abortion rights fell apart.

In a 1992 strategy memo, AUL lawyers seized on the importance of Ca-
sey’s reliance analysis.*”> “The irony in the Court’s position,” the memo ex-
plained, “is that Roe v. Wade introduced a nationwide social policy . .. which
has undermined secure, independent, and healthy lives for American women.”**
Proving that abortion harmed women would undermine the Court’s reliance anal-
ysis and establish that Americans’ concerns for victims—evident in support for
rape and incest exceptions—militated in favor of abortion restrictions.*” AUL,
like other anti-abortion groups, set out to develop evidence that abortion hurt
women.*”® Beginning in the mid-1990s, AUL introduced laws that warned of a
purported increase in the risk of breast cancer to women who had abortions.**’
Pro-choice groups argued that the initiative rested on junk science, especially
when after the publication of cohort studies, the American Cancer Society, the
National Cancer Institute, and the World Health Organization all concluded that
there was no connection between abortion and breast cancer.’®® AUL leader
Clarke Forsythe nonetheless called laws tying abortion to breast cancer “one of
our most important and strategic initiatives.” ! Others added claims about psy-
chological trauma and suicidal ideation to informed-consent abortion laws.>"?
The message sent by all of these efforts was the same: rather than insinuating
that sexually active women were culpable or choosing abortion for inappropriate
reasons, pro-lifers would portray women as the “second victims” of abortion, a
procedure that pro-lifers compared to sexual assault.

But anxieties about rape and incest exceptions—and about the innocence
of women who had abortions—continued to simmer in anti-abortion circles. Pre-
occupation with the issue broke to the surface in 1995 after Republicans had
recorded a record-breaking result in the election for the House of Representatives
the year before.’®> GOP leaders pledged to pass the legislative agenda detailed
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in the Contract with America, a lengthy policy proposal introduced by Repre-
sentatives Newt Gingrich (R-GA) and Dick Armey (R-TX).>** Fights over the
rape and incest exception to funding bans ultimately shattered what had been
party unity.>% As part of a short-term spending cut, the House proposed allowing
states to deny funding for abortion in cases of rape and incest (but did not change
the exception written into the federal Hyde Amendment).°® Republican moder-
ates bridled at the move, suggesting that both the state and federal governments
should pay for abortions for rape victims.>®” The moderates ultimately forced
other GOP lawmakers to remove the anti-abortion amendment from the spending
bill.>®® “You’re talking about rape and incest,” said Representative Constance
Morella (R-MD), one of those who opposed the amendment.>* “These situations
are rare but tragic, and to deny funding in these situations is . . . inhumane.”>!°

Some within the pro-life movement believed that full-throated opposition
to a rape and incest exception was becoming too politically costly. The Christian
Coalition, a conservative political lobby created by Pat Robertson, unveiled an
abortion strategy centered on new limits on late abortion, bans on federal funding
for abortion providers, and allowing (but not requiring) states to set their own
policies on rape and incest.”'' Although the House narrowly voted to allow states
to deny funding in cases of rape and incest, supporters of the proposal did not
criticize abortion in cases of rape and incest.’'? Indeed, only abortion-rights sup-
porters stressed the rhetoric of guilt and innocence.’'® “Rape is a crime,” said
Rep. Elizabeth Furse (D-Ore.). “Let us not punish the victims of crime.”'* By
contrast, Republican backers of the proposal presented the issue as a matter of
federalism.’'® “Let the states decide,” said House Majority Whip Tom DeLay
(R-Tex.).>1

Meanwhile, tolerating rape and incest exceptions had become the corner-
stone of an anti-abortion strategy focused on laws that would paint pro-choice
organizations as extreme—and willing to victimize women. At first, NRLC and
AUL primarily made this argument in the context of mandated-counseling laws
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that required women to see or hear contested statements about abortion.”'” Mary
Spaulding-Balch, the legislative director for NRLC, recognized that the issue of
rape and incest had become so persuasive that it had become a central part of
slippery-slope arguments made by pro-choice leaders.’'® At times, when defend-
ing policies that attracted less public support, groups like NARAL asserted that
pro-life groups did not want to stop with informed-consent laws or policies on
abortion later in pregnancy but instead wanted to ban the procedure, even in cases
of rape and incest.’'” Rather than defending such a ban, Balch suggested that her
opponents were the true extremists, unwilling to protect women.”2° Balch rea-
soned that pro-choice groups had argued against informed-consent laws by sug-
gesting they could “lead to the imminent jailing of women who have abortions in
cases of rape and incest.”>?! The reality, she reasoned, was that it was “pro-abor-
tion extremists who [denied] women any information abortionists want[ed] to
screen out, with the result that women ‘decide[d]’ in one-sided ignorance.”522

As pro-lifers mostly abandoned the fight against rape and incest exceptions,
the effort to portray women as the victims of abortion continued. Allan Parker,
an attorney who founded the conservative Justice Foundation, received a request
from a fellow anti-abortion lawyer, Harold Cassidy, who had been in contact
with Norma McCorvey, the “Roe” of Roe v. Wade and Sandra Cano, the “Doe”
of Doe v. Bolton.>** McCorvey and Cano apparently regretted their involvement
in the legalization of abortion and wanted to bring a case to reverse that out-
come.>?* After agreeing to represent them, Parker launched Operation Outcry, an
effort to collect affidavits from women who similarly regretted their own proce-
dures.’®

NRLC wove arguments about the victimhood of women into its new sig-
nature legislative campaign, an effort to ban a procedure, dilation and extraction
(“D&X?), that the organization called “partial-birth abortion.”32® For the most
part, NRLC leaders appealed to voters’ disgust with the medical details of the
procedure and moral objections to late abortions.’?” But after Representative
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Charles Canady (R-FL) introduced a federal ban on D&X, abortion-rights organ-
izations emphasized that its lack of a health exception would victimize
women.>?® Anti-abortion groups responded that D& X was not safer than alterna-
tives and, in fact, would itself damage women’s health.?2° Establishing that abor-
tion, like rape, victimized women remained central to anti-abortion strategy.>>°
“The challenge of public opinion over the next several decades is dispelling the
notion of abortion as a necessary evil,” wrote Clarke Forsythe of AUL.3! “[W]e
will need to invest more in the second part: dispelling the myth that abortion is
necessary. And that will involve convincing Middle America that abortion is bad
for women, or at least not good.”33?

The issue of abortions in cases of rape and incest continued to mirror these
debates. During the 2000 presidential race, George W. Bush repeatedly insisted
that he supported the exception, although the GOP platform endorsed a constitu-
tional abortion ban without it.>**> Efforts to defeat the nomination of John Ash-
croft, Bush’s choice for attorney general, centered partly on the fact that he sup-
ported an abortion ban even in cases of rape and incest.>>* In some ways, the
exception—and its rhetoric of innocence—seemed more entrenched. For exam-
ple, in Tennessee, efforts to defeat a state constitutional amendment ruling out
funding for abortion focused on an exception for victims of rape and incest.’*

And when the Supreme Court considered a ban on partial-birth abortion,
pro-lifers continued to invoke a hierarchy of innocence that privileged the rights
of an unborn child. Following a model law promoted by NRLC, Nebraska had
banned certain procedures.’*® Dr. Leroy Carhart argued that the law was uncon-
stitutional.>*” Nebraska and anti-abortion amici responded in part by suggesting
that the government had an extremely compelling interest in protecting innocent
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fetal life, especially when it came to a procedure that closely resembled birth.>*3
A brief submitted by the National Association of Pro-Life Nurses asked the Court
to uphold the Nebraska law “to declare that the people and their lawmakers are
not powerless to limit even the grossest assaults on innocent human life.””>*
Constitutionally, the brief suggested that the case did not involve abortion but
infanticide, a subject that precedent had not addressed.’** The United States
Catholic Conference also leaned heavily on the idea that unborn (or partially
born, as the brief framed it) children were supremely innocent, regardless of the
health effects for women:
Nebraska’s moral interest is not only “legitimate,” but extraordinarily com-
pelling. What is at stake, in this case, is the life of a child. Few interests
could be more deserving of the law’s protection. Few things could be more
suggestive of who we are as a Nation than our efforts to protect the inno-
cent lives of children or our failure to do so. The Constitution does not for-
bid such legislative efforts even when the child is not fully born.>*!

To be sure, the United States Catholic Conference insisted that D&X was
never needed to protect women’s health and, in fact, likely victimized women.*?
Nevertheless, the compelling interest described in the Conference’s brief seemed
to apply with equal force regardless of how the law affected women.>*® Other
amicus briefs, like one submitted by African-American anti-abortion groups such
as LEARN and Texas Black Americans for Life, likewise suggested that D&X
damaged women’s health but framed the issue as an afterthought, comparing the
“victims of a partial-birth abortion” to the “victims of slavery.”>** The Knights
of Columbus’ amicus brief made a similar point, insisting that the “Constitution
must not be turned into a death warrant for millions of helpless, innocent chil-
dren.”>* Pro-choice amicus briefs responded that the law itself would victimize
women by severely damaging their health.>*® The Clinton Administration sub-
mitted a brief emphasizing that Nebraska’s law did not permit even victims of
rape and incest to access D&X—even when their health was imperiled.>*’ A
group of feminists presented a brief suggesting that Dr. Carhart himself was a
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victim of violence perpetrated by abortion opponents who burned down his
home.>*3

In 2000, Stenberg v. Carhart struck down Nebraska’s law.>** The Court
reasoned that Nebraska’s law did not clearly define the procedure at issue, po-
tentially sweeping in dilation and evacuation (“D&E”), the most common and
safe procedure performed after the first trimester.>>® The Court acknowledged
that experts disputed the need for a health exception—and that the procedure
itself was relatively rare.”>! Nevertheless, the majority reasoned that in cases of
uncertainty, a health exception was warranted.>*? “Rather, the uncertainty means
a significant likelihood that those who believe that D & X is a safer abortion
method in certain circumstances may turn out to be right,” the Court held.>>* “If
so, then the absence of a health exception will place women at an unnecessary
risk of tragic health consequences.”>*

Justice Kennedy’s lengthy dissent more fully engaged anti-abortion argu-
ments about innocence.”> Kennedy disagreed that Nebraska’s law touched on
D&E as well as D&X, and he reasoned that when scientific uncertainty sur-
rounded the need for a health exception, the Court should defer to legislators’
assessment of the evidence.’>® Kennedy insisted that under Casey, Nebraska’s
concern with fetal innocence deserved considerable weight.>’ Kennedy wrote:

The differentiation between the procedures is itself a moral statement, serv-
ing to promote respect for human life; and if the woman and her physician
in contemplating the moral consequences of the prohibited procedure con-
clude that grave moral consequences pertain to the permitted abortion pro-
cess as well, the choice to elect or not to elect abortion is more informed;
and the policy of promoting respect for life is advanced.>

Claims about the relative innocence of fetal life played a central role after
Stenberg as well, especially when Congress passed a federal ban on D&X. Law-
makers made findings of fact as part of an effort to distinguish the federal law
from the one struck down in Stenberg.>* In part, Congress tried to provide expert
statements that D&X was never needed to protect women’s health.’*® Lawmak-
ers also tried to more fully articulate a unique interest in protecting innocent life
that applied to the disputed procedure.’®' When Congress passed the law in 2003,
lawmakers suggested that the interest in protecting innocent life applied with
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great force in the context of D&X.%*? “Implicitly approving such a brutal and
inhumane procedure by choosing not to prohibit it will further coarsen society to
the humanity of not only newborns, but all vulnerable and innocent human life,
making it increasingly difficult to protect such life,” Congress concluded.*®*

When the Supreme Court agreed to hear a constitutional challenge to the
federal Partial Birth Abortion Ban Act, anti-abortion amici, along with the peti-
tioners, more forcefully articulated a hierarchy of innocence. While abortion-
rights briefs reiterated the need for a health exception, an amicus brief submitted
on behalf of pro-life professor Hadley Arkes and the Claremont Center for Con-
stitutional Jurisprudence maintained that among the “hierarchy of those deserv-
ing dignity protections,” the Court had to “find a place for the innocent and wor-
thy unborn human life, even against claims of privacy.”>** The petitioners
insisted that the evidence on the safety of or need for D&X was too uncertain for
the Court not to defer to the executive branch.’®> But even if D&X was ever
“marginally safer,” the petitioners maintained that the interest in protecting in-
nocent life trumped any benefit.’®® “Given the vital state interests in proscribing
partial-birth abortion—a procedure that Congress found to be inhumane, border-
ing on infanticide, and subject to the most severe moral condemnation—such an
attenuated interest does not give rise to an undue burden,” the petitioners rea-
soned.’®” The American Center for Law and Justice, a group that litigated on
behalf of conservative evangelical Protestants, likewise asserted that “[iJnvoking
an adult’s ‘health’ as a reason for killing an innocent child should be unthinkable
in a civilized society.”®

The Court’s 2007 decision in Gonzales v. Carhart came close to articulat-
ing a hierarchy of innocence. In a 5-4 decision, the majority first concluded that
the law gave adequate notice to doctors about which procedures were banned—
and made apparent that D&E did not fall into the statute’s prohibition.®® With
regard to the undue burden test, the Court also held that in cases of scientific
uncertainty, legislators should have the latitude to intervene.’’® In considering
the purpose of the law, the majority quoted Congress’ findings that legal D&X
jeopardized “all vulnerable and innocent human life.”>’" The Court approved of
this conclusion, maintaining that the law expressed “respect for the dignity of
human life.”>’?> The majority adopted anti-abortion arguments suggesting that
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women were the second victims of abortion, particularly those claims made by
Allan Parker’s Operation Outcry.’”® The Court suggested that many women
would regret their abortions.>”*

But women’s victimhood seemed conditional on the even greater claim to
innocence of an unborn child. “The State has an interest in ensuring so grave a
choice is well informed,” Gonzales stated.’”>

It is self-evident that a mother who comes to regret her choice to abort must
struggle with grief more anguished and sorrow more profound when she
learns, only after the event, what she once did not know: that she allowed
a doctor to pierce the skull and vacuum the fast-developing brain of her
unborn child, a child assuming the human form.*’®

According to Gonzales, women were innocent primarily because they
would agree with the majority that a D&X procedure would be morally
wrong.””” Gonzales implied that women who did not agree—or who found
D&X to be moral—might not be victims at all. The Court assumed that in-
formed women would bring a pregnancy to term and that doctors would “find
different and less shocking methods to abort the fetus in the second tri-
mester.”>’® Gonzales drew on ideas forged in fights over rape and incest, sug-
gesting that women’s victimhood was secondary to and dependent on the vic-
timhood of the fetus.>”

In the decade after Gonzales, little seemed to change when it came to debate
about the rape and incest exception. Most (but not all) presidential candidates for
the GOP favored the exception, and while anti-abortion groups opposed it in
princig})le, abortion foes largely tried to steer conversation away from the excep-
tion.*® After the 2016 election and Donald Trump’s transformation of the Su-
preme Court, however, fights about the exception changed, exposing how solid
anti-abortion commitment to a hierarchy of innocence had become.

B.  Abolishing the Exception

By 2016, the presence of rape and incest exceptions felt like a given. Even
Donald Trump, a (formerly pro-choice) Republican with a history of misogynist
comments, reiterated that he favored the exception during his successful run for
the White House.>®' But the remaking of the Supreme Court changed the dia-
logue about rape, incest, and abortion. Early in his presidency, Trump replaced
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the late Antonin Scalia, a staunch opponent of Roe and its progeny, with Neil
Gorsuch, a judge some expected to oppose legal abortion based on his previous
writings.*®? Following the 2018 retirement of Anthony Kennedy, Trump success-
fully nominated Brett Kavanaugh to succeed him.*®> With the two new justices
in place, many expected the Court to have enough votes to reverse Roe.>**

As had happened after Webster in 1989, anti-abortion groups went to work
introducing laws that would give the Court the opportunity to undo Roe.>s® But
strikingly, a deep strategic cleavage emerged within the anti-abortion move-
ment.”*® Established groups like NRLC and AUL did not depart from existing
efforts to extend Gonzales, such as laws banning dilation and evacuation (so-
called dismemberment bans)*®’ or outlawing abortion at twenty weeks on the
ground that unborn children could experience pain.*®® More recently formed or-
ganizations, however, had great success in championing more stringent
measures.”> Faith2Action (“F2A”)—the primary group behind these so-called
heartbeat laws or six-week bans—formed in 2011 to advocate for a more aggres-
sive challenge to Roe.>*° The founder of F2A, Janet Folger Porter, had once
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headed NRLC’s Ohio affiliate but left after concluding that the organization took
too cautious an approach.>®! She proposed a bill that would criminalize abortion
after physicians could detect fetal cardiac activity, usually around the sixth week
of pregnancy.’®? Folger Porter promised that the bill would replace viability,
which she described as uncertain and fluid, with the “consistent and certain”
marker of a heartbeat.’>> Folger Porter’s model bill did not include an exception
for rape and incest. But for some time, six-week bans seemed to be largely irrel-
evant—the latest absolutist crusade that would fall short.>** While Ohio lawmak-
ers passed the law in 2011, the move divided pro-lifers, and Republican John
Kasich ultimately vetoed it, suggesting that the Supreme Court would strike it
down.>*> A handful of states considered Folger Porter’s proposal in the ensuing
years, but it took on far more importance after Trump reconfigured the Supreme
Court in 2018.%%

In 2019, nine states passed a law banning abortion at six weeks or earlier.
Alabama criminalized abortion at fertilization.’®” Almost none permitted a rape
and incest exception.’”® At first, many interpreted this move as nothing more
than an effort to force the Supreme Court to reconsider Roe v. Wade.>® Alabama
lawmakers, for example, insisted that they wanted to pass a “clean” and stringent
law for maximizing the chances that the Court could not uphold the law without
directly confronting the fate of Roe.%*

But in the face of criticism, more abortion foes called explicitly for the re-
jection of the rape and incest exception. In leaked talking points, the Republican
Study Committee, a conservative caucus comprising 70% of House Republicans,
defended the elimination of the exception, suggesting that abortion for rape vic-
tims would cause more psychological trauma than would continuing a pregnancy

591.  See, e.g., id.; Ryman & Wynn, supra note 589.

592. See Boguhn, supra note 590. The term “heartbeat law” is itself controversial because at six weeks,
fetuses have fetal cardiac activity but not heart. See Adam Rogers, ‘Heartbeat’ Bills Get the Science of Fetal
Heartbeats All Wrong, WIRED (May 2019, 6:00 AM), https://www.wired.com/story/heartbeat-bills-get-the-sci-
ence-of-fetal-heartbeats-all-wrong/ [https://perma.cc/V7S2-N6NA].

593. The Pro-Life Heartbeat Bill, FAITH2ZACTION, https://secure6.afo.net/f2a/includes/QnA_support.pdf
(last visited Mar. 13, 2021) [https://perma.cc/W77P-7CPS].

594. See, e.g., Erik Eckholm, Anti-Abortion Groups Are Split on Legal Tactics, N.Y. TIMES (Dec. 4, 2011),
https://www.nytimes.com/2011/12/05/health/policy/fetal-heartbeat-bill-splits-anti-abortion-forces.html [https://
perma.cc/U7SN-Q857]; Reid Wilson, Kasich Signs 20-Week Abortion Ban, Vetoes ‘Heartbeat’ Measure, HILL
(Dec. 13, 2016, 4:16 PM), https:/thehill.com/policy/healthcare/310238-kasich-signs-20-week-abortion-ban-ve-
toes-heartbeat-bill [https://perma.cc/9F4P-ML3F].

595. Id.

596. See, e.g., Lai, supra note 1.

597. See, e.g.,id.

598. See, e.g., id.

599. See, e.g., Anna North and Catherine Kim, The “Heartbeat” Bills That Could Ban Almost All Abortions,
Explained, VOX (June 28,2019, 9:50 AM), https://www.vox.com/policy-and-politics/2019/4/19/18412384/abor-
tion-heartbeat-bill-georgia-louisiana-ohio-2019 [https://perma.cc/WND7-6SA4]; Emma Green, The New Abor-
tion Bills Are a Dare, ATL. (May 15, 2019), https://www.theatlantic.com/politics/archive/2019/05/alabama-geor-
gia-abortion-bills/589504/ [https://perma.cc/EF7Z-KSSK].

600. See, e.g., Erin Durkin, Alabama Abortion Ban: Republican State Senate Passes the Most Restrictive
Law in U.S., GUARDIAN (May 15, 2019), https://www.theguardian.com/us-news/2019/may/14/abortion-bill-ala-
bama-passes-ban-six-weeks-us-no-exemptions-vote-latest [https://perma.cc/IM4Y-BUFL].



918 UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2021

that began with sexual assault.®*! Mike Pence praised Alabama’s law.*> When
President Trump tweeted a request to state legislators to preserve rape and incest
exceptions, several large and prominent anti-abortion groups, including March
for Life and Students for Life, fired out a letter insisting that the time had come
to abandon all rape and incest exceptions.®®* “A child conceived in rape is still a
child,” the letter argued.®® “We don’t blame children for other matters outside
their control. Why should we do so here?”%%® In its own talking points, Students
for Life forcefully articulated a hierarchy of innocence for rape victims, suggest-
ing that women remained innocent only if they did not end their pregnancies.*%
The group contended that abortion would not heal women victimized by sexual
assault.°"” “Rape is an act of violence for which she bears no responsibility; the
abortion is an act of violence for which she would be morally culpable,” Students
for Life asserted.%*® The Pro-Life Action League likewise argued: “We can never
justify the killing of an innocent human being, even in cases of rape and in-
cest.”®®? In 2021, South Carolina included a rape and incest exception in its own
heartbeat bill, but inclusion of the exception divided anti-abortion lawmakers.®'°
Other states considering a heartbeat bill similarly debated whether an exception
punished innocent fetal life.®!!

As had been the case for decades, debates about rape, incest, and abortion
exposed how much the rhetoric of innocence shaped broader debates about re-
productive rights. This rhetoric had influenced the Supreme Court’s jurispru-
dence. Concepts of victimhood, moral responsibility, and innocence had justified
the expansion and contraction of abortion rights. Part V explains how the rhetoric
of innocence has and likely will continue to destabilize abortion doctrine.
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V. THE RHETORIC OF INNOCENCE

From the beginning, the victimhood of women has played a role in the
recognition of and even justification for abortion rights. Nevertheless, from the
beginning, these justifications have been slippery—as likely to lead to a retreat
from abortion rights as to strong protection. This Part considers ways in which
the rhetoric of innocence has already destabilized abortion jurisprudence and
then considers current efforts to further use innocence arguments to chip away at
abortion rights.

A.  Alternative Sources of Victimization

Roe recognized abortion rights partly because of the negative consequences
that abortion laws imposed on women.’'> As Roe framed it, these conse-
quences—stigma, physical risks, social penalties, and the burdens of childbirth
and childrearing—fell largely outside of women’s control.%'* Abortion rights, in
this narrative, restored the agency of women who had been victims.®'* Early on,
however, the idea of women as victims did not always assure protection for abor-
tion rights.

The Court began scaling back on protection by suggesting that women’s
burdens came not from the government but from an alternative source. This line
of reasoning began with abortion funding cases. Starting with Maher v. Roe, the
Court suggested that if poor women were victims, the burdens they suffered were
constitutionally irrelevant.®'® “An indigent woman who desires an abortion suf-
fers no disadvantage as a consequence of Connecticut’s decision to fund child-
birth,” the Court held.®'® Since the government did not make women poor,
women’s victimhood did not bolster the case for abortion rights.®'” McRae
reached a similar conclusion regardless of the fact that certain women lacked
funding for abortions needed to prevent serious health damage.®'® The source of
women’s victimhood—the perpetrator, in some cases—mattered as much as the
severity of the consequences women faced.®'® McRae recognized that women
could face grave harm to their health under certain circumstances if they could
not access abortion.®?’ Nevertheless, because the government was not obviously
to blame, then those harms made no difference to the Court’s reasoning.®*!

Outside the context of funding, the identification of the source of women’s
victimization can limit protection for abortion rights. Consider arguments made
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in the lead-up to Whole Woman’s Health v. Hellerstedt, the Court’s 2016 abor-
tion decision.’?? That case involved two Texas regulations.®?* One required doc-
tors performing abortions to have admitting privileges at a hospital within thirty
miles of a clinic.** A second mandated that abortion clinics comply with the
regulations governing ambulatory surgical centers.®>> The majority in Whole
Woman’s Health struck down both provisions and suggested that there was
enough record evidence supporting the trial court’s conclusion that the law, not
another force, had caused the clinic closures.®*® Writing in dissent, Samuel Alito
suggested that lower demand for abortion or competition from other clinics could
easily have explained the closures.®”” Much as the McRae Court had blamed
poverty for the obstacle, Alito contended that market forces could explain the
clinic closures in Whole Woman'’s Health.%*®

The strategy of identifying alternative sources of women’s victimization
continues to matter after Whole Woman'’s Health. Abortion providers in Louisi-
ana challenged an admitting-privileges law identical to the one invalidated by the
Court in 2016.°%° Louisiana insisted that unlike in Whole Woman’s Health, any
harm done to women could not be blamed on the state.**° “[M]ost of the effects
Plaintiffs attributed to clinic closures resulting from Act 620 would flow (if at
all) from the independent decisions of doctors not to seek in good faith to comply
with the law, or to leave abortion practice out of their own volition,” the state
argued.®! At the time of this writing, the Court has not decided whether to hear
the Louisiana case, June Medical Services v. Gee, but five justices agreed to en-
join enforcement of the law pending the appeal.®*? Dissenting from the stay, Brett
Kavanaugh reiterated the claim that petitioners could not conclusively establish
that the state was at fault.%*

Identifying an alternative perpetrator has not always served to narrow abor-
tion rights. In the context of spousal notification, for example, the fact that
women suffered from domestic violence did not depend on or arise because of
the Pennsylvania government.%** Nevertheless, the Court reasoned that the law
interacted with women’s underlying circumstances to create an absolute barrier
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to abortion.®* Similarly, in Whole Woman’s Health, the number of clinics alone
did not dictate women’s abortion access—their income, geographic location, and
access to a car also played a part—but the Court still found the law to be uncon-
stitutional.*® Nevertheless, the rhetoric of innocence leaves abortion rights in-
herently unstable—dependent on how the Court identifies the source of any harm
women suffer.

Innocence rhetoric is especially destabilizing when the Court suggests that
abortion (or at least abortion providers) actually victimizes women. In Casey, for
example, the Court invoked the victimization of women in upholding a manda-
tory-counseling law, suggesting that abortion providers might victimize women
by declining to inform them of the consequences of abortion for the fetus.%’
Similarly, in Gonzales, the Court reasoned that banning D&E could protect
women from the victimization they might otherwise suffer at the hands of pro-
viders who did not inform them of how the disputed procedure would kill an
unborn child.®*® The innocence rhetoric of Casey and Gonzales can upend abor-
tion doctrine in several ways. First, abortion providers can serve as an alternative
perpetrator, absolving the government of any constitutional responsibility. Sec-
ond, in both cases, the Court suggested that women’s innocence was conditional
and limited. Women’s innocence—and the Court’s solicitude for women—
seemingly depended to some extent on women’s sympathy with fetal life and
willingness to regret abortion or refuse it altogether. While innocence rhetoric
may seem to expand abortion rights, similar reasoning often hollows out existing
protections.

B. A More Formal Hierarchy of Innocence

Abortion foes recognize the potential of innocence rhetoric to further un-
dermine abortion rights. First, if abortion rights depend to a certain extent on the
innocence of women, then abortion foes can seek to establish that certain women
(or perhaps all women) are, in fact, culpable. Indiana and other states have seem-
ingly pursued this strategy in passing versions of AUL’s model law outlawing
abortions in cases of sex selection, race selection, or disability.®* This strategy
has multiple dimensions. First, supporters of these laws seek to narrow abortion
rights by establishing that neither Casey nor Roe authorized abortion chosen for
any reason—women who choose abortion for unjustifiable or stigmatized rea-
sons, the argument goes, are no longer the rights-holding victims described in
Roe and its progeny.**” The Susan B. Anthony List argued in Box v. Planned
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Parenthood of Indiana and Kentucky that the Court could and did permit differ-
ent gestational limits depending on the strength of the state’s interest in regulat-
ing (and the presumed weakness of women’s justification for having) abor-
tions.®*! In the case of what the group’s brief called “cugenic abortion,” the brief
argued that the Court should allow bans at fertilization rather than at viability.**?

Clarence Thomas’s concurrence in the Court’s per curium opinion in Box
questioned the innocence of women who have abortions.**> The Court upheld
without much discussion Indiana’s law on the disposal of fetal remains, treating
it not as an abortion law but as a medical regulation to which rational basis ap-
plied.*** As for Indiana’s “eugenic abortion” law, the Court decided to wait to
reach a merits decision until after more circuit courts had an opportunity to weigh
in.®*> Thomas concurred, writing at length about the justification for the abortion
law.**® To be sure, Thomas reiterated anti-abortion arguments that the Court
could uphold the bill without disturbing Roe and Casey.**” Indeed, Thomas rea-
soned that striking down the law would radically redefine abortion rights,
“[e]nshrining a constitutional right to an abortion based solely on the race, sex,
disability of an unborn child.”®*® But Thomas went further, questioning the in-
nocence of women having abortions. Thomas wrote that the use of “abortion to
achieve eugenic goals is not merely hypothetical.”**° He linked the movement to
legalize birth control, led by Margaret Sanger of Planned Parenthood, to the eu-
genic legal reform movement of the early twentieth century.®>® Thomas then tied
the birth control movement to demands for population control in the 1970s when
Roe came down.®>! Thomas’s narrative considerably, misleadingly, and inaccu-
rately oversimplified the historical relationship between eugenics, population
control, and abortion.%>?

But this narrative nonetheless served to suggest that the entire movement
to legalize abortion did not advance the cause of innocent women but of racists
bigoted against not only people of color but also the disabled and the poor.
Thomas went on to suggest that women choosing abortion still often harbored
similar intentions.®> “[W]ith today’s prenatal screening test and other technolo-
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gies, abortion can easily be used to eliminate children with unwanted character-
istics,” Thomas wrote.®** Questioning the innocence of women and of the move-
ment to legalize abortion helped to make the case for undoing abortion rights
altogether. Indeed, Thomas stressed that “the Constitution itself is silent on abor-
tion,”%>

The debate about rape and incest exceptions suggests another way of using
the rhetoric of innocence to dismantle Roe. If innocence is the currency used in
abortion jurisprudence, then abortion foes suggest that unborn children are far
more innocent than women. Rape victims remain innocent only until they choose
to end their pregnancies. Other women can be victims only if they choose abor-
tion without understanding what it involves or without having the freedom to
choose for themselves because of coercion. If innocence is hierarchical, then the
Court has no choice but to limit or eliminate abortion rights.

And a hierarchy of innocence suggests that even if the Court recognizes
multiple rights in the abortion context, that some of those rights count more than
others. Innocence rhetoric suggests that some rights-holding persons, notably un-
born children, should enjoy more constitutional protection than others. Finally,
although innocence rhetoric primarily invokes moral ideas, a hierarchy of inno-
cence may also have implications for the criminalization of abortion in a post-
Roe world. If women are morally culpable for ending pregnancies, even in cases
of rape or incest, then lawmakers may have every reason to criminally punish
women, especially those who self-abort.

Supporters of abortion rights have already forged alternatives to the rheto-
ric of innocence, many of which already figure centrally in abortion law. The
Court at times frames abortion as constitutionally relevant because of its im-
portance to the individual.®>® These arguments need not spell out the harm to
women that would result if the law prevents women from ending a pregnancy.
Equality arguments for abortion can invoke stereotypes underlying abortion laws
or illuminate opportunities gained as a result of abortion access rather than the
victimhood of women. And in some circumstances, the rhetoric of innocence
may be worth the cost. But as history shows, those costs are real and growing,
especially when the Court seems prepared to reverse Roe. Pro-choice groups
should consider abandoning the rhetoric of innocence. It certainly can do—and
already has done—their movement more harm than good.

VI. CONCLUSION

The rhetoric of innocence has played a central and mostly understudied role
in transforming abortion doctrine. Recent debates about rape and incest expose
the extent to which ideas of guilt, innocence, and victimhood shape abortion
rights. The ongoing battle over rape and incest exceptions rests in part on con-
flicting ideas of victimhood that leave a mark on broader debates about abortion.
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Abortion foes play on stereotypes about the dishonesty of women, suggesting
that women’s victimhood is never authentic or beyond question. And the rape
and incest debate frames innocence and victimhood as both conditional and rel-
ative. Ideas of victimhood already run through abortion law. These arguments
have already undercut the foundation of abortion rights, and they may yet do
more.
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