DISENCHANTING JUSTICE HOLMES

Derek Warden™

Over the last several years, the United States has seen the “cancellation” of
numerous public figures. While the concept of “cancel culture™ is of great con-
cern to society, bringing recognition to the failures of public figures and powerful
people is important. Truth should always be spoken to power. However, it is
disheartening when those who have committed and encouraged some of the most
heinous actions are continuously venerated by powerful institutions. The pur-
pose of this letter is to encourage the discontinuation of such veneration for one
jurist, Justice Holmes. I do not mean to “cancel” Justice Holmes in the modern
sense, but to disenchant him. By this I mean to pull back the curtain, expose the
wizard for the man he is; and, based on one opinion, show that such continued
infatuation with Justice Holmes is improper.

Of course, Justice Holmes is not the only Justice who has failed society.
The Supreme Court does not always get it right, and many of the Court’s worst
decisions are deemed to have been wrong the day they were decided.” This so-
called “anticanon™ represents America at its worst. We know these cases by the
names of the litigants: Dred Scott,* Plessy,” Korematsu,® and Lochner.” Conspic-
uously absent from that typical pantheon of error is one of the worst of all—Buck
v. Bell.® Buck prompts this essay.

In Buck, the Court—through Justice Holmes—upheld Virginia’s forced
sterilization law.’ The law was based on the widespread eugenics movement that
sought to eradicate social ills by preventing those deemed “unfit” from
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reproducing.'® Justice Holmes’s five paragraph opinion was “utterly lawless,”'!
cited only one case,'” and showed contempt for the litigant, Carrie Buck.'®
Holmes held that there was no procedural due process violation because of the
robust procedural requirements in the law.'* He also held that there was no sub-
stantive due process violation because forced sterilization was just like forced
vaccination.'® Further, he found that it was “better for all the world” that those
with disabilities be wiped out than to have their kind continue to exist.'® Finally,
he held that there was no equal protection violation because such claims were
“the usual last resort” of constitutional arguments; and that a law does all that it
must, when it does all that it can.!”

The opinion was wrong on the facts, the law, and contained outright lies.
First, Holmes ignored the fact that most courts had previously held forced steri-
lization laws to violate the Constitution—particularly under the equal protection
clause.'® Second, comparing forced sterilization to compelled vaccination cases
was a severe false equivalency. In Jacobson v. Massachusetts' (the one case
Holmes cited), the government was not seeking to tie someone down and invade
their bodily integrity. The government only imposed a fine and short prison sen-
tence.?’ Third, Holmes merely assumed there was some relationship between an
individual’s ability to reproduce and their propensity for criminality.>! Finally,
Holmes was wrong on virtually all the facts. Carrie Buck was not criminally pro-
miscuous.?? She had been the victim of rape.?

Moreover, Holmes’s description of “three generations of imbeciles”**—re-
ferring to Carrie, her mother, and her daughter as defectives—was completely
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mischaracterizing. Neither Carrie, her mother, nor her daughter had any disabil-
ity.2% And, insofar as he deemed the facts of the case as passing procedural due
process, he was also wrong. The colony—the entity trying to sterilize Carrie
Buck—was the one who chose her representation.”® It hired a lawyer who was
friendly to eugenics,?’ supported the law at issue,?® was on the Colony’s Board?’
and often appeared confused about whom he was representing.>

Some have defended Holmes on the basis that he merely got swept up into
the eugenics theory of the day.*! This generosity is undeserved. Society does not
give Roger Taney, the author of Dred Scott, a pass for getting swept up into the
slavery practices of the day. What is more, the heyday of eugenics had already
passed by the time the Supreme Court reviewed Buck.>? Further, as stated above,
most courts had condemned eugenics laws as unconstitutional.>* Buck allowed
those laws to continue. As such, Holmes did not become swept up into eugenics.
He reinvigorated it.

Buck was not simply unjustly decided; it had and continues to send after-
shocks. Carrie and her sister were both sterilized against their will,** along with
tens of thousands of other Americans—many not even knowing it occurred.®
Buck and the laws it sanctioned were used as the basis for the Nazis’ eugenics
laws.*¢ Indeed, Buck was quoted at the Nuremburg trials by the Nazi’s defense
team.?” Moreover Buck is not dead letter. It remains “good law” to this day.*® It
was cited approvingly by the U.S. Supreme Court in Skinner v. Oklahoma® and
Roe v. Wade.** Many states still have broad sterilization laws on the books, in-
cluding Louisiana.*' And, to cite Justice Souter in Tennessee v. Lane, Buck and
its aftermath continue to have lingering effects on society.*?

In light of this heinous history, it is improper for Holmes to continue to
maintain his status in American jurisprudence. Holmes’s long and stellar career
prior to Buck does not protect him. Similarly, Roger Taney, the author of Dred
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Scott, had a long career prior to that opinion, but he is no longer venerated.*® Like
Dred Scott, Buck was horrendous and still has impacts on society today. Contin-
ued cultural and legal celebration of Holmes only serves to prolong and exacer-
bate those impacts.

While some scholars have been vocal in criticizing Holmes and his terrible
decision in Buck,* the legal community at large continues to be erroneously en-
chanted by a jurist who, in a mere five paragraph opinion, condemned tens of
thousands of Americans to forced sterilization. The opinion cited only one case
for support and lied about the state of the law. The opinion was unjust and un-
founded, far-reaching in its consequences, and continues to impact the world to-
day. Ending this fascination with Justice Holmes is necessary to help end these
historical systemic impacts.

Concrete steps can be taken now to begin this disenchantment. Law schools
should teach Buck more often than currently done. Law textbooks should men-
tion Buck outside of a simple note. Schools should immediately end their fasci-
nation with Holmes.*> They should no longer have his name on buildings. They
should not have library wings or suites dedicated to him. And they should no
longer have lectures hosted in his honor.

In short, as I have often said in my career, ten generations of enchantment
with Holmes are enough.
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