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CONTRACTING RISKS
Farshad Ghodoosi*
Contracts serve an important function: allocation of risks. In achieving this function, contractual parties routinely include a force majeure
clause in their contracts to be excused from performance in the face of a
supervening event. But how do force majeure clauses allocate risks? This
Article breaks down this inquiry into three interrelated questions: (i) why
do parties include force majeure clauses considering the robust common
law excuse doctrines such as impossibility? (ii) How have courts historically approached force majeure clauses? And (iii) what serves as the most
equitable and efficient framework for the risk-allocative function of force
majeure clauses? This Article’s fresh look at force majeure clauses will inform courts’ approach to a slew of claims arising out of Covid-19 disruptions and future shocks.
Using empirical methods (including machine learning and natural
language processing) and doctrinal analysis, this Article makes the following contributions: First, based on empirical analysis of force majeure
clauses and behavioral economics, it argues that parties primarily do away
with common law’s basic assumption (ex ante) requirement in their force
majeure clauses to focus instead on ex post analysis. Second, ’using computational methods on force majeure cases since 1810, it shows that the
control factor (as opposed to foreseeability, parties’ intent, and contractual
language) has been the leading factor in courts’ decisions. Third, the Article normatively suggests an overhaul shift towards a proportional ex post
analysis of force majeure clauses which allocates risks pursuant to promisor’s measures to control the effects of the supervening event and promisee’s degree of reliance on contractual promises.
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INTRODUCTIONt

In 2020, a novel pandemic ravaged the world and caused a series of unprecedented economic, social, and medical shocks. Consequently, businesses and individuals have faced a daunting challenge: whether they need to fulfill their obligations despite the unforeseen costs or if their performance is excused due to
the pandemic. Courts’ precedents, however, remain hard to reconcile.1
Using empirical methods including machine learning and natural language
processing, this Article offers a fresh look at this perennial problem in contract
law. It puts forward a new conceptual framework for force majeure clauses, provides much-needed empirical data, and proposes an overhaul of force majeure
analysis.
The Article argues that the primary purpose of force majeure clauses is to
create a gap-filling role for the courts. The courts, in turn, have primarily used
this gap-filling function to decide whether the supervening event is beyond the
control of the nonperforming party. The Article contends that this zero-sum approach does not produce the most equitable and efficient outcome. This Article
therefore calls for an overhaul of force majeure analysis by suggesting that courts
should also consider the promisee’s degree of reliance in addition to the promisor’s degree of control.
Imagine two college students whose college classes convert to online due
to health concerns of a pandemic. Student A enrolled in large part in reliance on
the physical facilities the college offers while student B only cared about the
reputation of the college. Both of their contracts include a force majeure clause
stipulating that parties can be relieved from performance in the face of an unforeseen event. These two students decide to bring separate actions against the
university seeking expectation damages (e.g., lack of access to on-campus

This research was possible in part due to the grant by the Center for International Business Education & Research
(CIBER). I would like to thank Professor Andrew Schwartz at Colorado Law School, Professor Matthew Bruckner at Howard University School of Law, Dr. Ali Azari, the lead data scientist at CVS Health, Professor Michael
Livermore from University of Virginia School of Law, Professor Jeremey Telman at Oklahoma City University
School of Law, Professor Anat Alon-Beck from Case Western Reserve University School of Law, Dr. Tal Kastner from NYU School of Law, Professor Christina Sautter from LSU Law School, Dr. Anton Chaevitch from
Three Crowns LLP, Professor Emily Winston from South Carolina School of Law, Dr. Zahra Takhshid at Harvard’s Berkman Klein Center, and Yongli Yang and Vanessa Villanueva Collao from University of Illinois College of Law for their helpful comments. I am also grateful for the support of Harvard Law School Case Law
Access Project which also featured this article. ContracsProf Blog also graciously invited the author to write three
blog posts about this Article. On SSRN, this Article has been repeatedly the most downloaded Article in several
areas including contract law and machine learning. Lastly, I am thankful for the organizers and participants of
2020 Southern Academy of Legal Studies in Business, 2021 Law & Society Annual Meeting, and 2021 National
Business Law Scholars Conference.
1. Practitioners and commentators have largely supported the view that courts will enforce the contract
regardless of the pandemic hardship. Stanford University’s Rock Center for Corporate Governance has collected
law firm white papers and guidance related to Covid 19. Covid-19 Memo Database: Home, STAN. L. SCH.,
https://covidmemo.law.stanford.edu (last visited Feb. 6, 2022) [https://perma.cc/U7KH-AUQA]; see David A.
Hoffman & Cathy Hwang, The Social Cost of Contract, 121 COLUM. L. REV. 979, 983 (2021) (“Corporate lawyers . . . have rushed to assure their clients that their contracts will be enforced as written, even in the current
pandemic.”).
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services and income opportunities).2 The college invokes the force majeure
clause which limits damages to restitution (return of paid tuition and fees). The
current zero-sum game approach treats these two students the same. That is because, the prevailing doctrinal approach is to apply strict lexical construction of
the force majeure clauses to find whether the supervening event fits squarely
within one of the listed events in the force majeure clause (e.g., whether a pandemic is an act of God).3 This approach, however, is incomplete and does not
fully capture the risk-allocative function of force majeure clauses. This has led
to non-efficient and unequitable outcomes in force majeure analysis in which
promisee’s degree of reliance is largely ignored. A fresh look at force majeure
clauses is therefore needed and is consequential for a host of agreements such as
sales of goods, services contracts, and merger & acquisitions and can prepare us
for the next shock.
To understand force majeure clauses, this Article suggests and analyzes
three separate interconnected inquires. First, this Article inquires why parties enter into force majeure clauses despite the robust common law doctrines such as
impossibility and the frustration doctrine. Second, it asks how courts have analyzed force majeure clauses through time and whether the type of events (e.g.,
systemic shocks such as 9/11 versus local incidents such as fire) have any bearings on courts’ reasoning. Third, it inquires whether an ex post analysis which
takes into account the promisee’s degree of reliance would lead to more equitable
and efficient outcomes.
This Article analyzes and responds to these questions by making the following contributions: First, by empirically analyzing more than a thousand force
majeure clauses, it argues that parties incorporate force majeure clauses to avoid
the basic assumption requirement under common law. Second, by parsing
through the decisions, it shows that courts have primarily used three factors in
2. The students may also invoke the frustration doctrine arguing that performing their side of the bargain
(paying tuition in exchange for virtual classes) is now pointless. A host of renters including commercial retailers
argued just that to avoid monthly payment of rent, Landlords’ New Credo for Late-Paying Retail Tenants: I’ll
See You in Court, WALL ST. J., (June 9, 2020), https://www.wsj.com/articles/landlords-new-credo-for-late-paying-retail-tenants-ill-see-you-in-court-11591704000 [https://perma.cc/88AS-R2DG]. The frustration doctrine is
typically invoked by a party whose obligation is to pay a sum of money. Based on the recent cases, there is a split
in courts over whether force majeure clauses supersede the frustration doctrine. Put differently, some courts
believe that all “the force majeure clause . . . supersedes the frustration of purpose doctrine because the parties
specifically allocated the risk of” the events listed in these clauses. In re: CEC Entertainment, Inc, No. 20-33162,
2020 WL 7356380, 625 B.R. 344, 359 (Bankr. S.D. Tex. 2020); see also, Andrew A. Schwartz, A COVID-19
Quandary: Does a Force Majeure Clause Displace the Frustration Doctrine? CLS BLUE SKY BLOG (Apr. 5,
2021), https://clsbluesky.law.columbia.edu/2021/04/05/a-covid-19-quandary-does-a-force-majeure-clause-displace-the-frustration-doctrine/ [https://perma.cc/ZKK3-SH2Q]. The approach adopted in this Article will address
this problem by shifting the focus from lexical ex-ante analysis to the ex post analysis based on a proportional
allocation of risk between promisor’s control and promisee’s reliance.
3. Here is a sample force majeure clause “If either party to this Lease shall be delayed or prevented from
the performance of any obligation through no fault of their own by reason of labor disputes, inability to procure
materials, failure of utility service, restrictive governmental laws or regulations, riots, insurrection, war, adverse
weather, Acts of God, or other similar causes beyond the control of such party, the performance of such obligation
shall be excused for the period of the delay.” Adopted from Kel Kim v. Cent. Mkts., Inc., 516 N.Y.S.2d 806, 806
(N.Y. App. Div. 1987).
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dealing with supervening events (i.e., control, foreseeability, and contract language). Third, using computational and statistical tools on cases from 1810 to
2018, it concludes that the control factor (ex post analysis) plays the most important role in force majeure analysis, while contractual interpretation is the least
important factor. Fourth, the Article suggests an overhaul in the analysis of force
majeure clauses based on promisee’s reliance rather than solely based on promisor’s inability or foreseeability.
The analysis of force majeure clauses is key in the outcome of many pending and future Covid-19 related lawsuits.4 A host of cases arising out of force
majeure clauses have already been filed in courts.5 For example, parties have
asked the courts to declare that Covid-19 is an act of God,6 that force majeure
clauses do not excuse third-party interference,7 that contractual breach does not

4. Danny David, Amy Pharr Hefley & John B. Lawrence, What the First Ripples of Force Majeure Lawsuits Can Teach Us About the Expected Flood to Come, BAKER BOTTS (Apr. 29, 2020), https://www.bakerbotts.com/thought-leadership/publications/2020/april/what-the-first-ripples-of-force-majeure-lawsuits-canteach-us-about-the-expected-flood-to-come [https://perma.cc/J6WZ-Y8TE]. Even the express exclusion of “epidemics” and “pandemics” in force majeure clauses has not prevented parties from seeking relief from performance based on Covid-19. See generally Forescout Techs, Inc. v. Ferrari Grp. Holdings, 2020 WL 3971012 (Del.
Ch. July 14, 2020) (holding that buyer who sought declaratory judgment that targeted financial troubles caused
by Covid-19 constituted a Material Adverse Event because, notwithstanding the explicit exclusion of “epidemics” and “pandemics,” Material Adverse Events targeted financial troubles were disproportionate in comparison
to other similar companies and therefore fell within the materially disproportionate adverse effect savings
clause.”).
5. Generally, the existing cases primarily relate to leases, supplier contracts, and purchase agreements
(real estate) and mainly revolve around excuse of performance (termination) and return of deposits and fees.
6. In re Hitz Rest. Grp., 616 B.R. 374, 378–79 (Bankr. N.D. Ill. 2020) (holding that tenant’s rent obligation would be reduced on a pro rata basis in accordance with the decrease in revenues from its inability to offer
on-premises dining because Illinois Governor’s Coronavirus Order falls under the “governmental action” of the
force majeure clause); Complaint at 8, Gomel Cap. Partners LLC v. 601 NE 29 Drive, LLC, No. 1:20-cv-01922FB-JO, at 8 (E.D.N.Y. 2020) (explaining plaintiffs seeking to terminate real property purchase contract alleged
that outbreak of the Covid-19 global pandemic is a force majeure even and a quintessential act of God); The Gap,
Inc. v. Ponte Gadea New York LLC, 2021 WL 3537205, at *4–5 (S.D.N.Y. Aug. 10, 2021) (explaining that
tenant seeking recission of lease arguing that Covid-19 crisis and civil orders constitute a ‘casualty’ within the
meaning of the force majeure clause); Complaint at 1–2, Sodexo Operations, LLC v. Va. Aquarium & Marine
Sci. Ctr. Found., Inc., No. 2:20-cv-00309-AWA-RJK (E.D. Va. 2020) (concerning food services provider’s termination of contract pursuant to ‘act of God’ and ‘governmental policy’ terms in the force majeure clauses);
Complaint at 3, LFG Acquisitions, LLC v. CSPS Hotel Inc., No. 107048560 (Fla. Cir. Ct. Hillsborough Cty.
2020); D2 Mark LLC v. OREI VI Invs. LLC, No. 652259/2020, at 3 (N.Y. Sup. Ct. N.Y. Cty. June 23, 2020)
(arguing hotel group seeking to enjoin creditors from foreclosing due to missed payments which was a result of
a force majeure event, i.e., Covid-19); Complaint at 5, Change Your Life LLC v. 9E16 by 1771 Holdings LLC,
No. 157335/2020 (N.Y. Sup. Ct. N.Y. Cty. 2020); see also Complaint at 1, Bath & Body Works, LLC v. 304
PAS Owner LLC, No. 651836/2020 (N.Y. Sup. Ct. N.Y. Cty. 2020) (seeking frustration of purposes of the lease
due to Covid-19 and government mandated shutdowns.); Complaint at 3, DHG Mgmt. Co. v. French Partners
LLC, No. 654319/2020 (N.Y. Sup. Ct. N.Y. Cty. 2020) (arguing that it could not provide access to tenants because of a force majeure event); Complaint at 1, Iluka Res. Ltd. v. Chemours Int’l Operations Sarl, No.
653398/2020 (N.Y. Sup. Ct. N.Y. Cty. 2020) (seeking a declaratory relief Covid-19 is a not a force majeure event
and a breach occurred); Complaint at 6, N888JK Ltd. v. Equiom (Isle of Man) Ltd., No. 652122/2020 (N.Y. Sup.
Ct. N.Y. Cty. 2020) (seeking declaratory relief that it may keep a deposit paid pursuant to a used aircraft purchase
agreement while defendant arguing that Covid-19 is as a force majeure event permitting termination and demanded return of deposit).
7. Complaint at 4, DHG Mgmt. Co. v. French Partners LLC, No. 654319/2020 (N.Y. Sup. Ct. N.Y. Cty.
2020).
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result from Covid-19,8 and that delay in performance is not beyond promisor’s
reasonable control.9 The outcome of these cases will also set the stage for the
next big shock.10
Some scholars have opined that the outcome of these cases comes down to
whether Covid-19 falls under acts of God or whether government shutdown mandates fall under governmental acts in force majeure clauses.11 Put differently, the
outcome of these cases should depend on the lexical interpretation of the phrases
‘acts of God’ and ‘governmental acts.’12 But it is not clear that such lexical interpretation has been the focus of parties by including force majeure clauses.
Equally unclear is the interpretive approach courts have taken regarding force
majeure clauses. For instance, even though some courts have held that force
majeure clauses should be construed narrowly, others have found more latitude
relying on the catch-all language in force majeure clauses.13
Moreover, a close scrutiny of cases in this area reveals a clear tension: on
the one hand, contracts should be enforced according to their terms. On the other
hand, force majeure clauses should not serve as a buffer against normal risks of
a contract while reducing agreements to little more than an option.14 To resolve
this tension, courts have applied a host of standards to limit force majeure
clauses. These limiting factors have resulted in incongruent jurisprudence in this
area. For instance, while promisor’s ability to forestall the effects of an event is
central in one case, the promisor’s ability is irrelevant in another case.15 While a
contract’s language is strictly determinative in one case, in another case, the court
reads (imposes) the standard of foreseeability to a contract.16
As this Article shows, courts have primarily invoked three nonexclusive
standards for force majeure clauses: strict lexical construction, foreseeability,
8. Hunter Commc’ns., Inc. v. Panasonic Avionics Corp., No. 20-cv-03434, 2020 BL 383672 (S.D.N.Y.
Oct. 5, 2020) (dismissed); see also Complaint at 6, Hunter Commc’ns., Inc. v. Panasonic Avionics Corp., No.
20-cv-03434 (S.D.N.Y. 2020).
9. Complaint at 8, JN Contemp. Art LLC v. Phillips Auctioneers, LLC, No. 1:20-cv-04370 (S.D.N.Y.
2020); see also Complaint at 10, Viamedia, Inc. v. WideOpenWest Fin., LLC, No. 1:20-cv-4064 (S.D.N.Y.
2020).
10. It appears that parties have rarely used the word pandemic or epidemic in force majeure clauses. Same
holds true for material adverse change/event clauses in mergers and acquisitions. Andrew A. Schwartz, Contracts
and Covid-19, 73 STAN. L. REV. ONLINE 48, 50 (2020-21). See generally Matthew Jennejohn, Julian Nyarko &
Eric L. Talley, COVID-19 as a Force Majeure in Corporate Transaction (Colum. L. & Econs., Working Paper
No. 625, 2021) https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3577701 [https://perma.cc/B4QB-T5WQ].
11. Schwartz, supra note 10, at 57 (“This leaves two possibilities for a party seeking to be excused based
on a Force Majeure clause: The ‘governmental laws’ term or the ‘Act of God’ provision.”). Force majeure clauses
typically include events such as civil unrest, acts of God, natural disasters, terrorist activities, governmental actions or orders, labor strikes, war, acts of war, and other similar events.
12. Travis S. Hunter & Renée Mosley Delcollo, Is the Force Majeure with You?, ABA (July 6, 2020),
https://www.americanbar.org/groups/litigation/committees/commercial-business/articles/2020/is-the-forcemajeure-with-you-coronavirus-contracts/ [https://perma.cc/QR5D-NQTH].
13. Perrie Weiner, Aaron Goodman & Ben Turner, The Progression Of COVID-19 Force Majeure Litigation, LAW360 (Aug. 28, 2020, 6:02 PM), https://www.law360.com/articles/1304931/the-progression-of-covid19-force-majeure-litigation [https://perma.cc/4C2Z-2B4A].
14. N. Ind. Pub. Serv. Co. v. Carbon Cnty. Coal Co., 799 F.2d 265, 275 (7th Cir. 1986); Stroud v. Forest
Gate Dev. Co., No. CIV.A. 20063, 2004 WL 1087373, at *4–5 (Del. Ch. 2004).
15. See infra Part III.
16. See, e.g., VICI Racing, LLC v. T-Mobile USA, Inc., 763 F.3d 273, 287 (3d Cir. 2014).
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and controllability.17 This Article argues that at its core, this tension rests on
whether more weight should be given to precontractual expectations (ex ante)
versus post contract course of events and conduct (ex post).18 Under the former,
courts explore parties’ intent vis-à-vis the occurrence of the supervening event
(endogenous inquiry). Under the latter, courts apply a gap-filling function pursuant to their assessment of supervening events (exogenous inquiry).19
The recent commentaries on force majeure clauses following the spread of
Covid-19 primarily focus on the ex ante inquiry (language interpretation, parties’
intent, and foreseeability).20 As this Article shows, this image of courts’ approach is incomplete and leaves out courts’ ex post inquiry based on the control
standard. The Article’s empirical analyses suggest that the ex post inquiry places
a more important role than parties’ intent or the type of supervening event.21
Moreover, this Article shows and suggests that parties prefer courts’ gap-filling
role based on the ex post risk assessment analysis. These findings coupled with
the Article’s normative suggestion premised on reliance furnishes a novel framework for contractual risk allocation and risk management in times of crises.
This Article is structed as follows: Part II provides an overview of force
majeure clauses and the type of risk-hedging these clauses intend to accomplish.
Part III furnishes the predicators (variables) courts use to analyze force majeure
clauses. Part IV provides empirical data based on computational analysis of
courts’ decisions and hand coding of cases. Part V suggests an overhaul of force
majeure analysis where promisor’s ability to control should be weighed against
promisee’s degree of reliance.
II. INDOMITABLE RISK
This Section provides an in-depth analysis of force majeure clauses. It first
looks at several past decisions to understand and explain the inconsistency of
decisions. It argues that the tension lies between two competing inquiries: ex ante
discovery of parties’ expectations and ex post determination of parties’ conduct.
17. Under the first standard the language of the contract and parties’ intent play the most important role.
Under the second standard, only unforeseen events can excuse performance. Under the third standard, only events
that are beyond the control of the promisor can excuse performance. The locus of inquiry is on the language, the
ex ante expectation and the ex post ability respectively.
18. This approach functions similarly to the arbitration as gap-filler thesis where parties as a function of
contract allows arbitrator to fill the gaps in incomplete contracts. Daniel Markovits, Arbitration’s Arbitrage:
Social Solidarity at the Nexus of Adjudication and Contract, 59 DEPAUL L. REV. 431, 435–36 (2010).
19. Under the former, intent and contractual language are paramount whereas under the latter, parties’
ability to control the event is key.
20. Stanford Law School has created a COVID-19 memo database in which it has collected more than
11,000 memos including law firm white papers related to force majeure. Covid-19 Memo Database, STAN. L.
SCH., https://covidmemo.law.stanford.edu/#table2 (last visited Feb. 6, 2022) [https://perma.cc/B772-Q62E].
21. A few decades ago, a legal scholar who analyzed twenty-nine holdings related to frustration back in
1960s did not find a “substantial correlation between the kind of transaction or the nature of the frustrating event
and the application of the doctrine of frustration.” T. Ward Chapman, Comment, Contracts–Frustration of Purpose, 59 MICH. L. REV. 98, 107 (1960). The author continued to add “[b]ecause frustration cases necessarily
involve weighing factors such as reasonable foreseeability and the degree of frustration, it is inevitable that different courts at different times within the same jurisdiction will vary considerably in their willingness to apply
the doctrine. Moreover, this variation is widened by the courts’ frequent failure to understand the doctrine.” Id.
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The Article further looks at the types of risk force majeure clauses intend to
hedge considering courts’ interpretation of the catch-all language. Second, this
Section provides law and economics and behavioral explanations of force
majeure clauses. It concludes that parties largely intend force majeure clauses to
create a delegation of ex post determination based on actual risk rather than ex
ante inquiry based on parties’ basic assumption requirement as prescribed in the
Restatement (Second) of Contracts.
A.
1.

Force Majeure in Contract Law

Incongruent Decisions

Contracts impose a liability on the promisor to perform in good faith. Under
certain conditions, however, performance is excused. Most notably, performance
is excused when it is impossible or impracticable due to a supervening element
that was neither foreseeable nor controllable. Conceptually, impossibility is easy
to understand. Yet, matters involving impossibility have remained surprisingly
vexing and difficult.22 For example, whether the adverse effect of Covid-19 for
a hotel reservation amounts to impossibility is not easy to answer. Doctrines related to performance excuse are hard to reconcile. They have remained a “a special breed of contract law.”23 This area of law remains unsettled as to both the
nature of the central inquiry (e.g., foreseeability, inability to control, and parties’
intent) and the types of risks force majeure clauses are intended to cover (e.g.,
market risks, noneconomic risks, physical loss, governmental acts).
Review of courts’ decisions reveals this inconsistency. For example, while
a tsunami is likely to excuse performance, “a once in a century credit tsunami”
would not.24 Or, a tenant is discharged from rent because the coronation of a
King was postponed,25 while another lessee is not relieved from the lease

22. Am. Trading & Prod. Corp. v. Shell Int’l Marine Ltd., 453 F.2d 939, 944 (2d Cir. 1972).
23. Marcia J. Speziale, The Turn of the Twentieth Century as the Dawn of Contract “Interpretation”:
Reflections in Theories of Impossibility, 17 DUQ. L. REV. 555, 557 (1978); see also Sheldon W. Halpern Application of the Doctrine of Commercial Impracticability: Searching for the “Wisdom of Solomon”, 135 U. PA. L.
REV. 1123, 1129-1130 (1987) (“Inevitably, then, to define a doctrine of excuse is to define a doctrine of contract.”).
24. Elavon, Inc. v. Wachovia Bank, Nat’l Ass’n, 841 F. Supp. 2d 1298, 1302 (N.D. Ga. 2011). During
September and October 2008, the United States was, according to Dr. Alan Greenspan, the former Chairman of
the Federal Reserve, “in the midst of a once in a century credit tsunami.” See also First Am. Dev. Grp./Carib,
LLC v. WestLB AG, 55 V.I. 316, 338 (2011) (“[E]conomic downturns cannot serve as an excuse for nonperformance.”). But see comment to Restatement (Second) of Contracts which states that “Performance may be impracticable because extreme and unreasonable difficulty [or] expense . . . . [or a] severe shortage of raw materials
or of supplies due to . . . [an] unforeseen shutdown of major sources of supply, or the like, which either causes a
marked increase in cost or prevents performance altogether . . . .” RESTATEMENT (SECOND) OF CONTRACTS § 261
cmt. d (AM. L. INST.1981).
25. It refers to a series of cases arising out of contracts made for accommodation of those who wished to
view the coronation of King Edward VII and Queen Alexandra (“coronation cases”). The event however was
postponed due to the illness of the king. The most important case is Krell v. Henry, in which the court set forth
the doctrine of frustration and excused the defendant from paying the rent because the purpose of the contract
was frustrated. See generally Krell v. Henry, [1903] 2 KB 740, 747.
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agreement even though the government expelled him from the city.26 The effects
of governmental acts on contracts have also produced inconsistent decisions. For
instance, a court excused a defendant from performance due to a recently enacted
law imposing new requirements for treatment of sewage,27 whereas a company’s
inability to continue business in the face of an oil shock caused by a government’s new regulations wasn’t enough for discharge of duties.28 Even cases related to war are inconsistent.29 While the anticipation of war excused contractual
breaches,30 an alleged terrorist threat related to the breakout of a war did not.31
Compliance with government orders is another area with inconsistent decisions.32 While an instance of voluntary compliance with government requests
excused delays by an aircraft manufacturer,33 another instance of voluntary compliance with rate regulation was deemed to be too early to excuse performance.34
The first query is therefore what courts view as the central inquiry in force
majeure cases.
2.

Ex Ante v. Ex Post Inquiry

Contracts, at least from the economics perspective, not only maximize joint
gains, called contractual surplus, but also allocate risks between parties.35 A large
body of literature in law has discussed the most efficient and effective ways of
achieving the highest contractual surplus through legal rules and efficient precontractual investment (“reliance”).36 According to this approach, the main
query is what legal rules make precontracting (e.g., act of promising and reliance)
26. See Brown v. Oshiro, 156 P. 2d 976, 978 (Cal. Ct. App. 1945) (holding that a Japanese lessee is bound
by the lease even though the city expelled him from Los Angeles during World War II).
27. Compare Kan. City, Mo. v. Kan. City, Kan., 393 F.Supp. 1, 8 (W.D. Mo. 1975) (holding that added
expense of sewage treatment as a result of Federal Water Pollution Control Act Amendment of 1972 imposed a
significant, unreasonable burden on the defendant), with City of Vernon v. City of L.A., 290 P.2d 841, 848 (Cal.
1955).
28. E. Air Lines, Inc. v. Gulf Oil Corp., 415 F. Supp. 429, 441 (S.D. Fla. 1975).
29. See e.g., N. German Lloyd v. Guar. Trust Co., 244 U.S. 12 (1917).
30. N. German Lloyd v. Guar. Trust Co., 244 U.S. 12, 22–24 (1917) (excusing performance in anticipation
of a government action resulting from an impending war).
31. 7200 Scottsdale Rd. Gen. Partners v. Kuhn Farm Mach., Inc., 909 P.2d 408, 417–18 (Ariz. Ct. App.
1995) (holding that a convention organizer’s performance—to pay for the reserved facilities at a hotel—was not
excluded due to the threat of terrorism during the Persian Gulf war).
32. Compare E. Air Lines, Inc. v. McDonnell Douglas Corp., 532 F.2d 957 (5th Cir. 1976), with Int’l
Mins. & Chems. Corp. v. Llano Inc., 770 F.2d 879 (10th Cir. 1985).
33. McDonnell Douglas Corp., 532 F.2d at 998 (holding that an aircraft manufacturer is excused from its
contractual obligations to deliver commercial jet airlines even though it had voluntarily complied with government requests to expedite production of military equipment needed for the war in Vietnam). In this case, the
Secretary of Commerce explained that voluntary methods would be used under the Defense Production Act before the government invokes its mandatory powers, which are used as “big stick” to induce voluntary cooperation.
See also Int’l Mins. & Chem. Corp. v. Llano, Inc., 770 F.2d 879, 887 (10th Cir. 1985) (holding that willingness
to cooperate with the state regulatory agency, even prior to full implementation of the regulation, excuses contractual obligation under force majeure clauses).
34. See, e.g., N. Ind. Pub. Serv. Co. v. Carbon Cnty. Coal Co., 799 F.2d 265, 274–75 (7th Cir. 1986).
35. See Eric A. Posner, Economic Analysis of Contract Law After Three Decades: Success or Failure?,
112 YALE L.J. 829, 851, 856 (2003).
36. See generally id.
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and ex post performance (e.g., remedies) the most efficient investing and contracting strategies that result in the highest contractual surplus.37
Contracts, however, play another important function: allocation of risks.38
Take for example a simple contract for sale to occur at a later date. The buyer
values the goods held by the seller more than the seller, while the seller values
the cash held by the buyer. As a result, parties enter into a sales agreement. In
doing so parties also allocate risks: the buyer bears the risk of a fall in the market,
while the seller bears the risk of a rise in the market. The risk allocation function
of contracts is more pronounced in future contracts where, due to indeterminacies
of the future, a buyer purchases goods or commodities in the future at a predetermined price to hedge risk against any (sudden) uptick in goods or commodity
prices.39
Some risks are foreseeable. Contract rules should incentivize parties to efficiently hedge risks ex ante (pre-contracting) or reach new agreements ex post.40
Some risks, however, are “tail risks.”41 These risks refer to incidents that are very
unlikely, unforeseeable, and beyond parties’ control. These risks are “black
swans” as often referred to on Wall Street.42 When such events occur, the efficiency of contract allocation (if we adopt an economic perspective) or the proper
application of the autonomy of the parties (if we adopt a consent-based perspective) comes into question.43
Generally speaking, contract law has adopted two approaches to deal with
this problem. Either it focuses on ex ante (the time of contract) by inquiring about
the contract language, parties’ intent, or basic assumption(s) upon which the

37. See id. at 841.
38. Richard A. Posner & Andrew M. Rosenfield, Impossibility and Related Doctrines in Contract Law:
An Economic Analysis, 6 J. LEGAL STUD. 83, 88 (1977) (“One purpose of contract law . . . is to assure compliance
with the allocation of risks that the parties have agreed upon . . . A second purpose . . . is to reduce the costs of
contract negotiation by supplying contract terms that the parties would probably have adopted . . . .”).
39. JEFFREY WILLIAMS, THE ECONOMIC FUNCTION OF FUTURE MARKETS 77–79 (2008).
40. Specialty Tires of Am., Inc. v. CIT Grp./Equip. Fin., Inc., 82 F. Supp. 2d 434, 437 (W.D. Pa. 2000)
(citing JOHN D. CALAMARI & JOSEPH M. PERILLO, THE LAW OF CONTRACTS § 13.16 522 (4th ed. 1998)) (“Promisors are free to assume risks, even huge ones, and promisees are entitled to rely on those voluntary assumptions.”).
41. Tail risk refers to an event with a small probability of happening. The term assumes a bell curve normal
distribution. In the investment language, tail risks are defined as the possibility that an investment moves more
than three standard deviations from the mean. See generally Simon Constable, What Is Tail Risk?, WALL ST. J.
(Sept. 9, 2015, 12:01 AM), https://www.wsj.com/articles/what-is-tail-risk-1441766937 [https://perma.cc/
KD9W-2B2W].
42. Nassim Nicholas Taleb made this term popular on Wall Street. A black swan refers to an event that is
impossible to predict due to their extreme rarity. These events, however, have severe consequences and are generation-defining events. Gordon Scott, Black Swan, INVESTOPEDIA (Mar. 22, 2021), https://www.investopedia.
com/terms/b/blackswan.asp [https://perma.cc/PE52-U8QQ]. Professor Taleb did not believe that COVID-19 was
a black swan. Taleb Says ‘White Swan’ Coronavirus Was Preventable, BLOOMBERG (Mar. 30, 2020, 7:35 PM),
https://www.bloomberg.com/news/videos/2020-03-31/nassim-taleb-says-white-swan-coronavirus-pandemicwas-preventable-video [https://perma.cc/468X-3X3P]. See generally NASSIM NICHOLAS TALEB, THE BLACK
SWAN: THE IMPACT OF THE HIGHLY IMPROBABLE (2d ed. 2010).
43. Ondřej Kramoliš, Covid-19: Black Swans and the Way We Draft Contracts, LINKEDIN (Apr. 7, 2020),
https://www.linkedin.com/pulse/covid-19-black-swans-way-we-draft-contracts-ondřej-kramoliš [https://perma.
cc/KV73-54C4]; cf. Posner, supra note 35, at 832–34.
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contract was formed.44 Or, it focuses on ex post (performance) by inquiring
whether the performance has become impossible.45 The former is primarily a
contractual interpretation inquiry whereas the latter is an extra-contractual inquiry. The ex ante analysis focuses on parties’ intent while the ex post analysis
focuses on performance.
For example, if parties included a language in their agreement that natural
disasters will relieve them from performance, the inquiry is whether Covid-19
falls under the category of natural disasters.46 On the other hand, the ex post
analysis focuses on the ability of the parties to adhere to contractual obligations
in spite of the new developments.47 For example, the ex post inquiry is whether
a storeowner has taken all the measures to control the effects of Covid-19 before
it can resort to the impracticability defense and cease paying rent. In summary,
these two main inquiries concern ‘intent’ versus ‘ability.’48
3.

Categories of Risk

To understand the risk allocation function of contracts, it is imperative to
understand what types of risks parties typically try to allocate between themselves via contracts. Contract law surprisingly does not provide an answer to this
question. Other fields (for example insurance law which is a subcategory of contract law) provides a clearer answer. In general contract law, the answer is not
easy.
In insurance law, the focus is on correlated versus uncorrelated risks.49 Correlated risks refer to the simultaneous occurrence of many losses arising from a
single event.50 Natural events such as earthquakes, floods, and hurricanes are
examples of correlated risks. By contrast, fire in a particular house is an

44. See Robin Hart & Steven Schwartz, COVID-19 May Make Incomplete Contracts Renegotiable,
LAW360 (June 23, 2021, 2:21 PM), https://www.law360.com/articles/1284649 [https://perma.cc/52U3-TBX6];
cf. Hanoch Dagan & Ohad Somech, When Contract’s Basic Assumptions Fail: From Rose 2d to COVID-19,
CONTRACTSPROFBLOG (Sept. 23, 2020), https://lawprofessors.typepad.com/contractsprof_blog/2020/09/virtualsymposium-part-ix-hanoch-dagan-and-ohad-somech-part-i-failures-of-basic-assumptions.html?utm_source
=feedburner&utm_medium=email&utm_campaign=Feed%3A+typepad%2FjEFi+%28ContractsProf+Blog%29
[https://perma.cc/BL5P-B2B9].
45. See Hart & Schwartz, supra note 44; cf. Dagan & Somech, supra note 44.
46. See Schwartz, supra note 10, at 50.
47. See id. at 48; see also Hart & Schwartz, supra note 44.
48. These two inquires can converge. For example, parties include a language to relieve performance in
case of flood. If flooding occurs, the party who is affected is released from performance due to the contractual
intent and his inability to perform. These two inquiries, however, can diverge. For example, parties can include
a language in their contract that the performance will be relieved if there is a recession in the economy. If a
recession hit (most commonly defined as two consecutive quarter drop of GDP), even if parties can perform
(ability to perform), based on the contractual language (intent), a party can be released from performance.
49. See Daniel Schwarcz, Coverage Information in Insurance Law, 101 MINN. L. REV. 1457, 1499–500
(2017).
50. See id. at 1499.
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uncorrelated risk. A principal aim of insurers in their insurance policies is to take
on uncorrelated risks to make profits based on the law of large numbers.51
Under another distinction, risks are either additive or multiplicative. Under
additive interaction, risks are independent and do not interact with each other.52
For example, a car accident in Los Angeles does not have any interaction with a
car accident in New York. Under multiplicative interaction, however, risk of one
event increases the risk of another.53 For example, a person who tested positive
with a virus increases the chance of such risk for others. Scientists address these
two types of risk differently.54
Risks can also be categorized as exogenous or endogenous.55 Exogenous
risks refer to events that are imposed on a system (e.g., a financial system) from
external events whereas endogenous risks emanate from internal market failures
(within a system).56 For example, a pandemic is an exogenous shock to the markets, whereas the 2008 financial crisis which started in mortgage-back securities
was an endogenous shock. In the context of materially adverse effect (“MAE”)
risks, the court in Akorn v. Fresenius relied on this distinction to opine that a
MAE clause “generally allocates the risk of endogenous, business-specific
events to Akorn and exogenous systematic risks to Fresenius.”57
In the context of force majeure in general contract law, the type of risks at
issue is not clear. Put differently, courts have not provided a categorization or
analysis of risks in the context of force majeure clauses.58 Some courts have
51. Unlike force majeure clauses, insurance contracts’ object and purpose are more clear. As Professor
Schwarcz explains, “insurance contracts of all types are presumptively concerned with managing a small handful
of well-known insurance problems, such as moral hazard, adverse selection, correlated risks, and promoting easyto-apply coverage rules.” Id. at 1499, 1520 n.225; see also Mark A. Geistfeld, Interpreting the Rules of Insurance
Contract Interpretation, 68 RUTGERS U. L. REV. 371, 384–90 (2015).
52. Lina-Marcela Diaz-Gallo, Boel Brynedal, Helga Westerlind, Rickard Sandberg & Daniel Ramskold,
Understanding Interactions Between Risk Factors, and Assessing the Utility of the Additive and Multiplicative
Models Through Simulations, PLOS ONE 1 (Apr. 26, 2021), https://journals.plos.org/plosone/article?id=10.1371/
journal.pone.0250282 [https://perma.cc/H4JE-ZG8Q].
53. See id.
54. See id.
55. Mark Rzepczynski, Exogenous vs. Endogenous Risk —It Is an Endogenous Risk Year, HARVEST
(Jan. 19, 2016), https://www.hvst.com/posts/exogenous-vs-endogenous-risk-it-is-an-endogenous-risk-year-XO
MT8La4 [https://perma.cc/3BJJ-8JYD].
56. Id.
57. Akorn, Inc. v. Fresenius Kabi AG, No. 2018-0300-JTL, 2018 WL 4719347, at *58 (Del. Ch. Oct. 1,
2018), aff’d 198 A.3d 724 (Del. 2018). The court cites Gilson & Schwartz’s article which argues that “an efficient
acquisition agreement will impose endogenous risk on the seller and exogenous risk on the buyer.” Ronald J.
Gilson & Alan Schwartz, Understanding MACs: Moral Hazard in Acquisitions, 21 J.L. ECON. & ORG. 330, 331,
339 (2005).
58. In Akorn v. Fresenius, in interpreting the MAE clause, the court provided four types of risks: (i) systematic risks which refer to events that are beyond parties’ control; (ii) indicator risks which refer to signals that
MAE may have occurred such as a drop in the seller’s stock price; (iii) agreement risks which refer to the risks
related to the public announcement of the merger agreement (e.g., mass employee departure), and (iv) business
risks which arise from the ordinary operations of the party’s business. The court believes that seller retains the
business risks while the buyer assumes all other risks. Akorn, Inc., 2018 WL 4719347, at *49–50. These enumerated risks are much more intertwined and correlated than the court in Akorn suggests. For example, as part of
‘ordinary operation of a business,’ a manager is expected to have resources for a rainy day. If an unexpected
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vaguely distinguished between ‘normal’ risks and other risks. In a fixed-price
contract, for instance, “the normal risk” is that “the market price will change.”59
As a result, even severe price fluctuation does not fall under the umbrella of force
majeure clauses even if the clause includes broad language encompassing “any
causes reasonably beyond the control of parties.”60 Another related type of contracts is special requirement contracts often referred to as “take-or-pay” contracts.61 In these contracts, a seller provides all the requirements of a buyer without worrying that the buyer’s diminished demand would result in lower sales (the
buyer needs to either take the goods or pay for it).62 Some courts have opined
that the force majeure clauses in take-or-pay contracts aim to ameliorate the
“harshness” of the take or pay provisions of these contracts.63
4.

The Catch-All Language

One can find some guidance in courts’ interpretation of catch-all phrases in
force majeure clauses. It is common for force majeure clauses to include a catchall phrase such as any other similar event beyond the parties’ reasonable control.64 Courts have given these catch-all phrases a restrictive meaning, especially
in the context of price fluctuation, even if it results from regulation and government orders.65 The inapplicability of impossibility to market fluctuation, one
court declares, “serves economic efficiency by the most rational allocation of
risk and performance resource.”66 For example, in a case which arose out of the
1986 collapse in the price of crude oil as a result of Saudi Arabian actions, the
systematic risk occurs to this business which result in material devaluation of the target company, the question
arises whether the material change is from poor management (dearth of reserved resources) or uncontrollable
risks.
59. N. Ind. Pub. Serv. Co. v. Carbon Cnty. Coal Co., 799 F.2d 265, 275 (7th Cir. 1986). In this case the
Indiana Public Service Commission—which regulates rates—issued an order that defendant cannot pass on fuel
costs to ratepayers if cheaper electricity is available. The court denied that such order “prevented” defendant and
stated that by entering into “a long-term fixed-price fixed-quantity contract to buy coal,” the plaintiff “gambled
that fuel costs would rise.” If such a gamble fails, the court stated, “the result is not force majeure.” Accord
Langham-Hill Petroleum, Inc. v. S. Fuels Co., 813 F.2d 1327, 1330 (4th Cir. 1987); United States v. Panhandle
E. Corp., 693 F. Supp. 88, 96–98 (D. Del. 1988).
60. See e.g., Wheeling Valley Coal Corp. v. Mead, 186 F.2d 219, 223 (4th Cir. 1950) (“‘Shortage of cash
or inability to buy at a remunerative price’ cannot be regarded ‘as a contingency beyond the seller’s control.’”).
61. See Int’l Mins. & Chemical Corp. v. Llano, Inc., 770 F.2d 879, 882 (10th Cir. 1985).
62. See id.
63. Id. at 882–83 (“The harshness of the ‘take or pay’ provisions in this contract are to some extent ameliorated by the ‘force majeure’ provision . . . .”); see, e.g., Utah Int’l, Inc. v. Colo.-Ute Elec. Ass’n, Inc., 425 F.
Supp. 1093, 1096–97 (D. Colo. 1976) (discussing a “take or pay” coal purchase contract); Mobile Oil Corp. v.
Tenn. Valley Auth., 387 F. Supp. 498, 502 (N.D. Ala. 1974) (discussing a “take or pay” electricity contract).
64. See Janice M. Ryan, Interpreting Force Majeure Clauses, VENABLE (Mar. 18, 2020), https://www.venable.com/insights/publications/2020/03/interpreting-force-majeure-clauses [https://perma.cc/V4EB-YR4P].
65. Some courts have taken a similar approach in frustration of purpose cases. See Valencia Ctr., Inc. v.
Publix Super Mkts., Inc., 464 So. 2d 1267, 1270 (Fla. Dist. Ct. App. 1985) (“[F]eelings of financial frustration
do not necessarily equate to findings of frustration or impossibility under the law.”); cf. Printing Indus. Ass’n N.
Ohio, Inc. v. Int’l Printing & Graphic Commc’ns Union, Loc. 56, 584 F. Supp. 990, 999–1002 (N.D. Ohio 1984)
(describing an unanticipated wage increase of 5.9% that was insufficient to support a claim for reformation based
on frustration of purpose).
66. Seaboard Lumber Co. v. United States, 41 Fed. Cl. 401, 417 (1998) (“[M]arket fluctuation did not
make Cascade’s performance impossible, merely uneconomical.”).
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court rejected the application of force majeure.67 The court did not engage with
defendant’s “helplessness in the face of Saudi Arabian action and its inability to
remain in business.”68 It stated that in spite of its “sympathy” for these arguments, “law of contracts and realities of the business world” do not allow for the
applicability of force majeure in these circumstances.69 In this case, the force
majeure clause included a broad language (“any restrictions or restraints imposed
by laws, orders, rules, regulations or acts of any government or governmental
body . . . .”).70 A case before a federal court in Arizona is also illumining, where
the court based on section 261 of Restatement (Second) of Contracts concluded
that “force majeure provision does not contemplate or incorporate market shifts
or financial inability.”71
5.

Common Denominators: Parties’ Basic Assumption

In law, there are four ways for allocation of contractual risks: physical impossibility, commercial impracticability, frustration of purpose, and standard
force majeure clauses.72 They all deal with supervening events and “contractual
accidents.”73 Even though these four ways are siblings, there are some differences.74 For example, in frustration of purpose cases, the obligor’s performance
can still be carried out, but the supervening element has fundamentally altered
the nature of parties’ bargained-for exchange.75 Under impossibility (or

67. Saudi Arabia’s acts, which were motivated for it to regain its share of the world oil market, caused a
collapse in world oil prices. This resulted in appellant’s fixed price contract to buy oil from appellee woefully
unprofitable. Langham-Hill Petroleum Inc. v. S. Fuels Co., 813 F.2d 1327, 1329–31 (4th Cir. 1987).
68. Id. at 1329.
69. Id.
70. Langham-Hill Petroleum Inc. v. Southern Fuels Co., 813 F.2d 1327, 1329 n.1 (4th Cir. 1987).
71. B.F. Goodrich Co. v. Vinyltech Corp., 711 F.Supp. 1513, 1519 (D. Ariz. 1989).
72. See Kelly J. Bundy, Impossibility, Impracticability and Frustration of Purpose in the Age of COVID19, ABA (Aug. 3, 2020), https://www.americanbar.org/groups/construction_industry/publications/under_construction/2020/summer2020/impossibility-impracticability-frustration-of-purpose-in-the-age-of-covid19/
[https://perma.cc/DYZ6-9WTJ].
73. See Yuval Procaccia, Contractual Accidents 2 (John M. Olin Ctr. for L., Econ., & Bus. At Harv. L.
Sch., Discussion Paper No. 23, 2008).
74. Posner and Rosenfield summarize the excuse doctrines as follows: “The principal subdivisions are
‘impossibility of performance,’ ‘frustration of purpose,’ and ‘extreme impracticability,’ and each is thought to
merit separate analytical treatment. ‘Impossibility’ is the rubric used when the carrying out of a promise is no
longer ‘physically possible,’ and ‘frustration of purpose’ when performance of the promise is physically possible
but for the underlying purpose of the bargain is no longer attainable. Impracticability-a catch-all for any discharge
case that does not fit snugly into either the impossibility or the frustration pigeonhole-is the term used when
performance of the promise is physically possible and the underlying purpose of the bargain achievable but as a
result of an unexpected event enforcement of the promise would entail a much higher cost than originally contemplated.” Posner & Rosenfield, supra note 38, at 85–86. They continue to state that this categorization is “unhelpful” and that there is no “functional distinction between impossibility and frustration cases on the one hand
and impracticability cases on the other.” Id at 86. For them the basic problem is “to decide who should bear the
loss resulting from an event that has rendered performance by one party uneconomical.” Id.
75. See Angela Reid & Whitney Jones Roy, Frustration of Purpose – Do I Have a Defense, JD SUPRA
(Mar. 19, 2020), https://www.jdsupra.com/legalnews/frustration-of-purpose-do-i-have-a-97591/ [https://perma.
cc/B2HA-VWXW ].
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impracticability), however, the supervening event has rendered performance impossible or excruciatingly difficult.76
Despite some differences, the excuse doctrines are strikingly similar.77 For
frustration of purpose and impossibility/impracticability, courts effectively read
an implied condition into a contract that extraordinary events exclude performance if such events render the essential nature of the performance vitally different from what was agreed upon.78 Consequently, the center of the inquiry rests
on parties’ expectations (basic assumption) regardless of whether performance
is impossible (impossibility doctrine), excessively costly (impracticability), or
fundamentally different from the original objective (frustration of purpose).79
For this reason, some legal scholars have suggested that the excuse doctrines are part of an overarching theory.80 The confluence of these doctrines was
in part due to defining impossibility in light of basic assumptions and the contemplation of parties. For example, in Wood v. Bartolino, quoting Williston on
Contracts, the court stated, “[t]he important question [regarding the modern defense of impossibility] is whether an unanticipated circumstance has made performance of the promise vitally different from what should reasonably have been
within the contemplation of both parties when they entered into the contract.”81
This emphasis on the contractual basic assumption is also reflected in the
Restatement (Second) of Contracts, which does not explicitly address the issue
of force majeure:
Where, after a contract is made, a party’s performance is made impracticable without his fault by the occurrence of an event the non-occurrence of
which was a basic assumption on which the contract was made, his duty to

76. JB Pool Mgmt., LLC v. Four Seasons, 67 A.3d 702, 709 (N.J. Super. Ct. App. Div. 2013).
77. In a recent case, Defendant landlord argues that the existence of a force majeure clause forecloses
tenant’s reliance on doctrines of frustration of purpose and impossibility. Brief for Defendant at 3, Williamsburg
Climbing Gym Co. v. Ronit Realty LLC, No. 1:20-cv-02073, 2021 WL 2529747 (E.D.N.Y. 2020); see also
Answer at 16, The Gap, Inc. v. Ponte Gadea New York LLC, 524 F.Supp.3d 224 (S.D.N.Y. 2020) (Defendant
landlord argues that force majeure clause bars Gap’s reliance on doctrines of frustration of purpose and impossibility.); Victoria’s Secret Stores vs. Herald Square Owner LLC, 136 N.Y.S. 3d 697, 697 (N.Y. Sup. Ct. N.Y. Cty.
2021).
78. See, e.g., JB Pool Mgmt., 67 A.3d at 709.
79. See id.
80. See, e.g., Halpern, supra note 23, at 1162 n.165; Posner & Rosenfield, supra note 38, at 86 (1977).
(“There is . . . no functional distinction between impossibility and frustration cases on the one hand and impracticability cases on the other. In every discharge case the basic problem is the same: to decide who should bear
the loss resulting from an event that has rendered performance by one party uneconomical.”); McGinnis v. Cayton, 312 S.E.2d 765, 774 n.11 (W. Va. 1984) (Harshbarger, J., concurring) (“Frustration of purpose, impossibility
and commercial impracticability combine to illustrate a doctrine that protects parties from the effects of uncontemplated, unallocated, supervening events. While each separate category may have its own definition, they are
sufficiently similar to put in one class.”); id. at 774 n.11 (“Frustration of purpose, impossibility and commercial
impracticability combine to illustrate a doctrine that protects parties from the effects of uncontemplated, unallocated, supervening events. While each separate category may have its own definition, they are sufficiently similar
to put in one class.”).
81. Wood v. Bartolino, 146 P.2d 883, 886 (N.M. 1944); see also Roth Steel Products v. Sharon Steel Corp.,
705 F.2d 134, 149 (6th Cir.1983) (holding that the defense of commercial impossibility requires a showing that
“an unforeseeable event occurred, that the non-occurrence of the event was a basic assumption underlying the
agreement, and that the event rendered performance impracticable.”).
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render that performance is discharged, unless the language or the circumstances indicate the contrary.82
Uniform Commercial Code (“U.C.C.”) also provides a similar avenue for
discharge of duties in the case of impracticability “by the occurrence of a contingency the nonoccurrence of which was a basic assumption on which the contract
was made . . . .”83
Similarly, the frustration of purpose doctrine rests on the basic assumption.
Frustration of purpose aims to protect a party when the bargained-for exchange
turns out to be of little value to the party given the new supervening elements.84
In the language of a court, “where a party’s principal purpose is frustrated without his fault by the occurrence of an event, the nonoccurrence of which was a
basic assumption on which the contract was made, his remaining duties to render
performance are discharged, unless the language or the circumstances indicate to
the contrary.”85
The Restatement (Second) of Contracts § 288 reflects the frustration doctrine.86 The Restatement (Second) of Contracts requires three criteria for the frustration of purpose: first, both parties must understand that the purpose was the
basis of the contract without which the transaction would make little sense.87
82. See RESTATEMENT (SECOND) OF CONTRACTS § 261 (AM. L. INST. 1981) (emphasis added). Professor
Halpern states that sections 261–71 of Restatement of Contract essentially codified common low with regard to
physical impossibility. Halpern, supra note 23, at 1132 n.39. This can mean that these sections do not go beyond
physical impossibility. Some courts held that impossibly in contract performs occurs only when it is objectively
determined that no contractor could perform the work. See, e.g., Oak Adec, Inc. v. United States, 24 Cl. Ct. 502,
506 (1991); Natus Corp. v. United States, 178 Ct. Cl. 1, 10 (1967); Seaboard Lumber Co. v. United States, 41
Fed. Cl. 401, 417 (1998).
83. U.C.C. § 2-615 (AM. L. INST. & UNIF. L. COMM’N 1977). Comment 9 to this section states that this
section applies to buyers only “where the buyer’s contract is in reasonable commercial understanding conditioned
on a definite and specific venture or assumption . . .” Id. cmt. 9. Some courts have only limited impracticability
of performance to the context of sales of goods. In Calabro, the court determined that defense of impracticability
contemplates the impracticability of performance by a seller of commercial goods. Calabro v. State Med. Educ.
Bd., 640 S.E.2d 581, 583–84 (Ga. Ct. App. 2006). In Elevon, the court reasoned that “because Defendants were
not in the business of selling commercial goods to Elavon” the defense of impracticability is not available to
them. Elavon, Inc. v. Wachovia Bank, Nat’l Ass’n, 841 F. Supp. 2d 1298, 1307 (N.D. Ga. 2011).
84. See Commercial Contracts and COVID-19: Force Majeure, Frustration of Purpose and Impossibility
of Performance, SEWARD & KISSEL (Mar. 19, 2020), https://www.sewkis.com/publications/commercial-contracts-and-covid-19-force-majeure-frustration-of-purpose-and-impossibility-of-performance/ [https://perma.cc/
8T5Z-TABC].
85. Scullin Steel Co. v. Paccar, Inc., 708 S.W.2d 756, 762 (Mo. Ct. App. 1986); see also Andrew A.
Schwartz, Frustration, the MAC Clause, and COVID-19, 55 U.C. DAVIS L. REV. (forthcoming 2022).
86. See RESTATEMENT (FIRST) OF CONTRACTS § 288 (AM. L. INST. 1932) (“Where the assumed possibility
of a desired object or effect to be attained by either party to a contract forms the basis on which both parties enter
into it, and this object or effect is or surely will be frustrated, a promisor who is without fault in causing the
frustration, and who is harmed thereby, is discharged from the duty of performing his promise unless a contrary
intention appears.”); see also RESTATEMENT (SECOND) OF CONTRACTS § 265 (AM. L. INST. 1981) (“Where, after
a contract is made, a party’s principal purpose is substantially frustrated without his fault by the occurrence of an
event the non-occurrence of which was a basic assumption on which the contract was made, his remaining duties
to render performance are discharged, unless the language or the circumstances indicate the contrary.”). But see
Robert L. Birmingham, A Second Look at the Suez Canal Cases: Excuse for Nonperformance of Contractual
Obligations in Light of Economic Theory, 20 HASTINGS L.J., 1393, 1395–96 (1969) (claiming that Restatement’s
view on the frustration doctrine was not declarative of American law at the time of drafting).
87. RESTATEMENT (SECOND) OF CONTRACTS § 265 cmt. a (AM. L. INST. 1981).
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Second, the frustration must be so severe that it is fair to assume it does not fall
within the risks that parties assumed under the contract.88 Third, the nonoccurrence of the frustrating event must have been a basic assumption of the contract.89
The frustration doctrine seemingly differs from the other excuse doctrines
in that it can apply to situations where performance is possible but has become
useless due to a supervening event.90 For example, in 20th Century Lites v. Goodman, the court found that the principal purpose of a lease agreement of a neon
sign was frustrated due to the U.S. government’s dim out order.91 In that case, a
restaurant owner entered into a three-year lease agreement for a neon illuminated
sign which was subsequently installed on the roof of the restaurant. Following
the Pearl Harbor attacks, the US government ordered emergency war measures
including banning of all outdoor lightening including neon illuminated signs.92
As a result, the restaurant owner could not have the sign on.93 In this case, performance—paying the rent for the sign—was possible, yet the principal purpose
of the agreement was frustrated.94 For this reason, the court applied the frustration doctrine and relieved the restaurant owner from rent payment.95 It is important to note, however, that the line between the frustration doctrine and impossibility/impracticably becomes difficult to discern, particularly when the
supervening even has made the performance unreasonably costly but not entirely
impossible.96 For instance, a contractor who faces an unreasonably costly excavation scope of work following the contract due to an unforeseen event can still
perform but may be excused as a result of commercial impracticability (and not
necessarily frustration of contract purpose).97

88. Id.
89. Id.
90. Early cases suggest that courts did not apply nor endorse Restatement § 288 and the doctrine of frustration. The cases arising from World War II are illuminating. Lloyd v. Murphy, 153 P.2d 47 (Cal. 1944) (automobile salesroom); Mitchell v. Ceazan Tires, Ltd., 153 P.2d 53 (Cal. 1944) (tires); Davidson v. Goldstein, 136
P.2d 665 (Cal. App. Dep’t Super. Ct. 1943) (tires); Frazier v. Collins, 187 S.W.2d 816 (Ky. 1945) (filling station);
Nickolopulos v. Lehrer, 40 A.2d 794 (N.J. 1945) (automobiles, radios, electrical appliances), cert. denied, 325
U.S. 876 (1945); Wood v. Bartolino, 146 P.2d 883 (N.M. 1944) (filling station); Direct Realty Co. v. Birnbaum,
46 N.Y.S. 2d 435 (N.Y. City Ct. 1944) (radios); Fisher v. Lohse, 181 N.Y. Misc. 149, 42 N.Y.S. 2d 121 (N.Y.
Sup. Ct. 1943) (road-side restaurant); Robitzek Investing Co. v. Colonial Beacon Oil Co., 40 N.Y.S. 2d 819 (N.Y.
App. Div. 1943) (filling station); Colonial Operating Corp. v. Hannan Sales & Service, 39 N.Y.S. 2d 217 (N.Y.
App. Div. 1943) (automobile showroom); Knorr v. Jack & Al., Inc., 38 N.Y.S. 2d 406 (N.Y. App. Term 1942)
(service station). For example, courts did not discharge tenants of a commercial building from rent due to governmental orders interfering with the business including by restricting the amount of merchandise available for
sale. That’s why an author called it a “rejected doctrine.” See Arthur Anderson, Frustration of Contract–A Rejected Doctrine, 3 DEPAUL L. REV. 1, 14 (1953).
91. 20th Century Lites, Inc. v. Goodman, 149 P.2d 88, 90 (Cal. App. Dep’t Super. Ct. 1944).
92. See id.
93. See id.
94. See id.
95. See id.
96. For discussion on excessive costs, see infra Section III.E.1.
97. Infra Section III.E.1.
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Purpose of Force Majeure Clauses

Contents of Force Majeure Clauses: An Empirical Approach

Why do parties enter into force majeure clauses? At first, it is helpful to
look at what such clauses typically entail. In order to do so, I collected close to
1,000 force majeure clauses by scraping the web for the U.S. Securities and Exchange Commission (“SEC”) filings from the Edgar database and also searched
S&P 500 companies’ contracts which included force majeure clauses. I randomly
selected clauses from a wide range of companies in different sectors in various
years. The aim was to investigate the main components of force majeure clauses.
I then applied natural language processing techniques including frequency of
words, document similarity, and clustering to better understand the contents of
force majeure clauses. In Part III below, I explain these techniques in more depth.
The results show that the most frequent words in the corpus, after some
common terms (such as force, party, shall, event), are related to control.98 The
words ‘assumption’ and ‘basic’ do not appear.99 The document similarity analysis also suggests a high level of similarity between various force majeure clauses.
It shows that force majeure clauses are quite sticky in their contents, and parties
repeat similarly worded language for force majeure clauses in their contracts.
This is consistent with other research showing that contractual clauses tend to be
sticky (i.e., repetitive, in content.)100
Further, using clustering techniques, I categorized the clauses into four
classes based on foreseeability and controllability criteria.101 Clauses were clustered into: (a) those with the word control, (b) those with the word foresee, (c)
those which include neither, or (d) those with both words. As the results below
show, in most instances force majeure clauses cluster around the word control
more than any other factor.

98. The frequency for the word “control” is 771 and the word “beyond” is 666.
99. The word assumption appears only once.
100. See e.g., Peter B. Rutledge and Christopher R. Drahozal, “Sticky” Arbitration Clauses? The Use of
Arbitration Clauses After Concepcion and Amex , 67 VAND. L. REV. 955 (2015); Julian Nyarko, Stickiness and
Incomplete Contracts, 88 U. CHI. L. REV. 1 (2021).
101. I used stemming and lemmatization in order to capture the common base form of words. For example,
using this technique, all variations of the word foreseeability (e.g., unforeseen, foresee, foreseeable) are captured
under the common stem of foresee.
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GRAPH 1

2.

Law & Economics Approach

Pursuant to the law & economics approach, the excuse doctrines are the
main exception to the strict enforcement of contracts where performance ex post
is inefficient in the case of an impracticable event.102 As described above, under
both Restatement (Second) of Contracts and U.C.C., the current default rule in
contract law suggests that promisor’s performance is excused should a supervening event render performance impracticable.103
But is the impossibility default rule efficient?104 Pursuant to a classic approach to efficiency in contractual terms, a term is ‘Pareto efficient’ if it is favored by the party with the stronger preference, while it provides a side payment
to the non-benefiting party.105 This means that at least one party is made better
off by the term, while neither party is worse off than they would have been under

102. Ian Ayres & Robert Gertner, Filling Gaps in Incomplete Contracts: An Economic Theory of Default
Rules, 99 YALE L.J. 87, 92, n.29 (1989) (“The main exception to strict enforcement is the doctrine of impossibility
(or economic impracticability) with which courts sometimes refuse enforcement when performance, although
literally possible, is not ex post efficient.”); Posner & Rosenfield, supra note 38, at 83.
103. See, e.g., id. at 108.
104. This Section assumes that impossibility doctrine is a default rule that parties can contract around.
Promisors often claim that even if force majeure clauses fail to adequately address an event, the fall back is the
common law impossibility and frustration of purpose doctrines. In other words, promisors argue that force
majeure clauses are not in lieu of impossibility doctrines in common law and is in addition to it.
105. Steven Shavell, The Design of Contracts and Remedies for Breach, 99 Q. J. ECONS. 121, 141 (1984).
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the possible alternative term.106 The challenge is to find the party with the
stronger preference in the context of impossibility. Is it the promisor who would
like to be released from performance should a supervening event make it impossible? Or is it the promisee who does not want to be left hanging when a supervening event shakes the expected contractual joint surplus. The existing default
seems to lie exclusively on the promisor’s strong preference of discharge at the
time of an unforeseen event.107 In other words, law assumes that the promisee is
the “superior risk bearer” in the context of impossibility.108
In spite of this default rule, commercial contracts most often include a force
majeure clause that resembles the default rule.109 Force majeure clauses often
relieve the promisor from liability should a listed event occur.110 The clause often
mimics the default rule by shifting the cost of nonperformance to the promisee.111 Default rules can be tailored or untailored.112 Tailored default rules fill
the gap in contracts by attempting to provide parties with precisely for what they
would have contracted.113 Untailored defaults provide a rule that represents what
the majority of contractors would want (“the majority rule”).114
Is the impossibility default rule tailored or untailored? Restatement (Second) of Contracts and the U.C.C. emphasize “a basic assumption on which the
contract was made.”115 Accordingly, one can conclude that the impossibility default rule is tailored.116 The law empowers the courts to find the event that formed
the basic assumption of the contract and excuse performance should this basic
assumption fail to materialize due to a supervening event.117 It delegates the discovery of ex ante basic assumptions to courts.118 Ayres and Gertner warned that
even a tailored rule may give parties an incentive to contract explicitly ex ante
because “[e]x post tailoring may be more expensive to contracting parties than

106. Russell Korobkin, The Status Quo Bias and Contract Default Rules 83 CORNELL L. REV. 608, 611
(1998) (“When the parties leave contractual gaps, default rules can best approximate the parties’ desires by maximizing their joint wealth or utility. Defaults that achieve this purpose can be characterized as efficient under a
Pareto standard . . .”).
107. See id.
108. Posner & Rosenfield, supra note 38, at 90 (arguing that promisor maybe in a better position to prevent
the risk from materializing).
109. Cf. id.
110. Janice M. Ryan, Understanding Force Majeure Clauses, VENABLE LLP, (Feb. 2011), https://www.venable.com/insights/publications/2011/02/understanding-force-majeure-clauses [https://perma.cc/RKG2-4E96].
111. See id.
112. See Ayres & Gertner, supra note 102, at 92.
113. Id. at 91, 117. An example of a tailored default rule is when courts evaluate and apply rules that are
reasonable in in the circumstances. Ayres and Gertner further state that “[a]s the number of possible defaults
expands, courts must choose between a penalty default that is efficient within the class of untailored defaults or
a tailored default hat requires the court to ascertain what individual parties would have wanted.” Id.
114. Id. at 93.
115. RESTATEMENT (SECOND) OF CONTRACTS, § 261; UNIFORM COMMERCIAL CODE, §2-615.
116. See Ayres & Gertner, supra note 102.
117. See id.
118. See id. (“With a tailored default the court attempts to determine the default for which the particular
parties would have contracted. A major cost of tailored defaults, then, is the cost of this ex post determination.”).
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ex ante contracting.”119 The ex post cost is not only limited to the judicial cost of
discovery but the potential costs of judicial error.120
Furthermore, ex ante inquiry leads to courts’ investigating parties’ negotiations to decipher their true intent and foreseeability vis-à-vis a supervening
event.121 This inquiry into parties’ ex ante expectation can be prohibitive.122 As
Craswell stated “rules permitting courts to find implied commitments at an early
state of negotiations could make parties more reluctant to begin negotiations in
the first place.”123
Based on the foregoing, parties seem to include force majeure clauses to
eliminate the cost of judicial discovery of intent regarding the listed events.124
Parties seemingly try to avoid the inefficiencies of tailored default rules.125 This
view is reinforced by the fact that force majeure clauses do not typically include
the “basic assumption” requirement found in Restatement (Second) of Contract
and the U.C.C.126 Put differently, with force majeure clauses parties choose to
opt out of the “basic assumption” requirement which would otherwise enable the
courts to find precisely what parties would have wanted at the time of contracting.127 This approach fits Ayres and Gertner’s view of penalty rules—assuming
judicial tailoring is a penalty rule—which have caused parties to create more
efficient outcomes.128
There is a problem with this view. The default impossibility rule and force
majeure clauses cannot cure the inefficiency of strategic incompleteness.129 One
of the main purposes of penalty default rules is to avoid strategic bargaining
where one party holds critical information.130 In Hadley,131 for example, the efficient outcome is for the shipper to reveal the possibility of unusually high
119. Id. at 118.
120. Id.
121. See id.
122. See id.
123. Richard Craswell, Offer, Acceptance, and Efficient Reliance, 48 STAN. L. REV. 481, 544 (1996).
124. See id.
125. See Ayres & Gertner, supra note 102, at 118.
126. See, e.g., id.
127. See Ryan, supra note 110.
128. See Ayres & Gertner, supra note 102, at 91–92.
129. Id.
130. Ayres and Gertner argue that strategic bargaining behavior prevents parties from contracting efficiently
because by withholding private information one party can increase his/her share of the pie and hinder maximizing
parties' joint surplus (gains). The aim of default rules is to “reduce the opportunities for this rent-seeking behavior.” Id. at 94; see also Jason Scott Johnston, Strategic Bargaining and the Economic Theory of Contract Default
Rules, 100 YALE L.J. 615, 617 (1990).
131. Hadley v. Baxendale is an 1854 case in which Hadley, a corn mill owner, had to ship the old crank
shaft to an engineering company to be used as a model for a new shaft. He entered into a contract with Baxendale
for the shipment of the shaft. Hadley negligently delayed in the shipment which resulted in Hadley not receiving
the new shaft until several days later. During this time, the mill remained closed. Hadley brought the suit including lost profits. Baxendale’s main defense was that it did not know that Hadley would suffer any particular damage by a few days’ late delivery. The Court famously stated that damages should be “such as may fairly and
reasonably be considered either arising naturally, i.e., according to the usual course of things, from such breach
of contract itself, or such as may reasonably be supposed to have been in the contemplation of both parties, at the
time they made the contract, as the probable result of the breach of it.” Hadley set a default rule of reasonably
foreseeable damages for contractual remedies. Hadley v. Baxendale, 9 Exch. 341 (1854).
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damages so that the shipper can take added precaution.132 The default rule in
Hadley—foreseeable consequential damages—acts as a penalty default rule,
which incentivizes the shipper to reveal all the relevant information.133
In the context of impossibility, however, no party truly holds any private
information.134 The critical information is related to a supervening exogenous
event, the effects of which are unknown to parties.135 The information about the
ex post added costs and its related inefficiencies for parties’ joint surplus expectation is equally unavailable.136 Parties simply do not know (if the event is truly
unforeseeable).137 Perhaps, the only available information is promisor’s ability
to control the effects of the unforeseen event.138 Even this information cannot be
accurate ex ante given the uncertainty of an unforeseen event.139
To conclude, law & economics approach to some extent can explain the
purpose of force majeure clauses.140 Force majeure clauses are designed to avoid
the “penalty” of common law default rules by reducing judicial discovery
costs.141 It does not explain, however, the reason for having this penalty default
rule, especially that no party can hold any critical information at the time of contracting regarding the future unforeseen event.142
3.

Behavioral Explanation

Parties do not always contract around default rules and choose the most
efficient contractual term.143 One explanation, which is premised on the rationality of the parties, concerns parties’ strategic considerations.144 For example,
Bernstein shows that parties’ avoidance of contracting around default rules derives from their concerns that negotiation over contractual terms signals that they

132. Korobkin, supra note 106, at 618.
133. See Ayres & Gertner, supra note 102, at 101.
134. See id.
135. See Charles G. Brown, The Doctrine of Impossibility of Performance and the Foreseeability Test, 6
LOY. U. CHI. L.J. 575, 575 (1975).
136. See Ayres & Gertner, supra note 102.
137. See id.
138. See id.
139. Christina Sautter, Transaction Cost Economics & MAEs: The Dealmaker’s Crystal Ball, 89 FORDHAM
L. REV. Online 41, 46 (2020).
140. See Posner & Rosenfield, supra note 38, at 90.
141. Craswell, supra note 123, at 545–46.
142. In the context of MACs in merger agreements, Professor Andrew Schwartz argues that the parties
include MAC to contract around the common law frustration doctrine. According to Professor Schwartz, the
frustration doctrine requires the party to demonstrate the near-total destruction of the value of the deal. MAC
imposes a lower standard based on materiality not total destruction. See Schwartz, supra note 85, at 46–48; Andrew A. Schwartz, A “Standard Clause Analysis” of the Frustration Doctrine and the Material Adverse Change
Clause, 57 UCLA L. REV. 789, 807, 828–29 (2010). For a recent discussion of MAC, see generally Sautter, supra
note 139.
143. Ayres & Gertner, supra note 102, at 128.
144. Id.
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are contentious and may be litigious in the future.145 By this account, the mere
negotiation over some default rules may reveal information and signal to the
other side that the requesting party is difficult “to deal with.”146 Johnston further
suggests that negotiation reveals the higher value that a party attaches to a contractual term, which in turn, may result in the lesser share of the joint surplus.147
For example, in Hadley, the shipper’s voluntary information about the value attached to the delivery time would have most likely resulted in the shipper’s
higher price.148
Default rules can create a status quo bias (or endowment effect) where default rules become desirable and sticky.149 The very content of default rules
shape parties’ preferences.150 In an experimental study conducted related to force
majeure clauses, Korobkin shows that regardless of the type of default rules
(whether promisor is excused or not), parties do not opt for a different rule (a
tailored force majeure clause).151 Put differently, default rules cause an inertia in
parties who may regret if they decide to contract around default rules.152 The
stickiness of default rules can also be the result of the network power.153 Once a
rule is widely adopted, there is resistance to change even if the rule is suboptimal.154 Ben-Shahar & Pottow propose that it is the fear of unknown that explains
the stickiness of default rules.155 They suggest that the party who is receiving the
deviant proposal may be “spooked” by unconventional terms.156 To conclude,
adopting these views, parties are simply reifying the common law impossibility
rule in their respective contracts.

145. See, e.g., Lisa Bernstein, Social Norms and Default Rules Analysis, 3 S. CAL. INTERDISC. L.J. 59, 70–
72 (1993). Bernstein argues that the relational factors may affect the cost of contracting around default rules. The
party who would like to contract around default rules may be regarded by the counterpart as a noncooperative
trading partner. Id.
146. Id. at 71.
147. Johnston, supra note 130, at 655.
148. Id. at 622; Kathryn Spier suggests that informed parties may fear adverse inferences by uninformed
parties should they decide to make a proposal to change default rules. Kathryn E. Spier, Incomplete Contracts
and Signaling, 23 RAND J. ECON. 432, 432 (1992).
149. Korobkin, supra note 106, at 611 (challenging the basic assumption of contract theories of default rules
which is that contract terms are exogenous to the content of the default terms that will govern the parties by
operation of law); see Daniel Kahneman, Jack L. Knetsch & Richard H. Thaler, Anomalies: The Endowment
Effect, Loss Aversion, and Status Quo Bias, 5 J. ECON. PERSPS. 193, 197–99 (1991).
150. Korobkin, supra note 106, at 623.
151. Id. at 642–44 (reporting that the default term for impossibility excuse would govern the parties’ relationship more than 75% of the time in the experimental research).
152. Russell Korobkin, Inertia and Preference in Contract Negotiation: The Psychological Power of Default Rules and Form Terms, 51 VAND. L. REV. 1583, 1610 (1998).
153. See id. at 1593–99.
154. See generally Marcel Kahan & Michael Klausner, Standardization and Innovation in Corporate Contracting (Or “The Economics of Boilerplate”), 83 VA. L. REV. 713 (1997).
155. Omri Ben-Shahar & John A. E. Pottow, On the Stickiness of Default Rules, 33 FLA. ST. U. L. REV. 651,
664–65 (2006).
156. Id. at 665.
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Perceived Risk

None of the foregoing explanations can fully account for the wide-spread
existence of force majeure clauses. Parties surely are not opting out of the default
impossibility rule. If anything, most force majeure clauses reify the default rule
of impossibility.157 In this sense, impossibility remains a sticky default rule. Parties, however, make some changes to the impossibility default rule. Through
force majeure clauses, parties remove the “basic assumption” requirement while
typically adding control and foreseeability as standards.158 This suggests that
parties would like the court to shift the focus to what happens after the contract
as opposed to what parties contemplated at the time of contracting.
The departure from the basic assumption standard is reflected in the Akorn
v. Fresenius decision in the context of MAC/MAE allocation of risks.159 In this
case, the court concluded that the target company suffered a MAC during the
executory period.160 In reaching the decision, the court disagreed with Akorn that
such clauses should be interpreted similar to “tort-like assumption of risk”
whereby the court considered the risks that “the buyer learned or could have
learned in due diligence.”161 The court instead stressed that it does not “look
backwards,” as the contractual language is “forward-looking and focuses on
events” occurred “after signing” the contract.162
To conclude, the delegatory function of force majeure clauses enable the
courts to conduct an ex post determination while limiting courts’ hindsight
bias.163 Humans tend to remember the past as being more predictable that it actually was.164 The basic assumption inquiry lends itself to such bias, as courts
can impose certain understanding of party’s basic assumption based on what they
157. Ryan, supra note 110.
158. This can also be correct about the MAC clause which aims to remove the common law emphasis on
basic assumption (an ex ante inquiry) on a material diminishment of the value of the target company (an ex post
inquiry) to hedge against the MAE risks. See Schwartz, supra note 142, at 808.
159. In MAC/MAE clauses, the buyer typically takes on the risks related to force majeure events. Hence,
contrary to force majeure clauses, in the context of MAC/MAE, the occurrence of a beyond-the-control event
makes the merger deal to proceed. Put differently, in merger agreements (MAC/MAE clauses), force majeure
events do not disrupt contractual performance. Akorn, Inc. v. Fresenius Kabi AG, No. 2018-0300-JTL, 2018 WL
4719347, at *57, 61 (Dec. Ch. Ct. Oct. 1, 2018). For example, in AB Stable VIII LLC v. Maps Hotels and Resorts
One LLC, the court found that Covid-19 pandemic falls under the definition of a “calamity” enumerated in the
MAC clause and therefore it does not prohibit the consummation of the merger deal. AB Stable VIII LLC v.
Maps Hotels & Resorts One LLC, No. CV 2020-0310-JTL, 2020 WL 7024929, at *59 (Del. Ch. Ct., Nov. 30,
2020).
160. For a merger, two corporations—one of which is the acquirer and the other the target company—enter
into a merger agreement which typically include a MAC/MAE clause. The clause stipulates that the acquirer can
back out of the deal if the target has suffered a MAC with typically a force majeure exception (i.e., acquirer
cannot back out of the deal if any of the enumerated force majeure event have occurred). Akorn is the first Delaware case that found the target company suffered MAC during the executory period. See Akorn, 2018 WL
4719347, at *57, 60.
161. Id. at *60.
162. Id. at *61.
163. See, e.g., id. at *61.
164. Kate Morgan, Why You’re So Bad at Predicting the Future, ONEZERO MEDIUM (Jan. 3, 2019),
https://onezero.medium.com/why-youre-so-bad-at-predicting-the-future-68e14a5f41a4 [https://perma.cc/SQ5RND48].
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know now.165 In other words, force majeure clauses seem to detach the impossibility default rule from perceived risk to actual risk.166 Parties’ perceptions of
certain risk can be limited and irrelevant for the subsequent imbalances in the
contractual relationship caused by a supervening element.167 This seems to be
the best explanation of force majeure clauses and should be the guiding principle
for interpretation of such clauses.
III. PREDICTORS OF CONTRACTUAL ALLOCATION OF RISKS
This Part analyzes and reviews the variables affecting courts’ analysis of
force majeure clauses. It starts by analyzing foreseeability and control as the two
main factors in this analysis. It shows that foreseeability and control concern the
effects of the supervening event. It then looks into the interaction between foreseeability and control. It also analyzes courts’ emphasis on contractual language.
It concludes that foreseeability, control, and contractual language are the three
main inquiries courts have utilized to analyze and limit the scope of force
majeure clauses. At the outset, it should be noted that in many contracts, the
contractual language includes standards for foreseeability and control, for example by stating that only unforeseen event beyond the parties’ control can excuse
performance. The question, however, is the degree to which each of these inquiries (foreseeability, control, language) predict the outcome of the cases.
A.
1.

Foreseeability

Foreseeing Effects Not Events

Foreseeability lies at the heart of impossibility and force majeure.168 One
of the most discussed and yet most misunderstood notions in impossibility is
foreseeability.169 Often, it is said that foreseeability refers to the ability to predict
the risk at the time parties’ contract.170 This definition leads to a conceptual

165. Similarly, salience bias and projection bias can come to play. According to salience bias, people show
a tendency to worry about events that are not that salient for their lives. For example, after 9/11 many respondents
suggested that they attach a high probability that they would be injured or killed in a terrorist attack. See generally
Jennifer S. Lerner, Roxana M. Gonzalez, Deborah A. Small & Baruch Fischhoff, Effects of Fear and Anger on
Perceived Risks of Terrorism: A National Field Experiment, 14 PSYCH. SCI. 144 (2003).
166. Jeremy Telman, Farshad Ghodoosi, Contractual Allocation of Risk in Times of Crisis Part I, L.
PROFESSOR BLOGS NETWORK (Jan. 26, 2021), https://lawprofessors.typepad.com/contractsprof_blog/2021/01/
farshad-ghodoosi-contractual-allocation-of-risk-in-times-of-crisis-part-i.html [https://perma.cc/XXG4-GDY3].
167. Id.
168. Medford Olsen Honey, Inc. v. Adee, 452 F.3d 956, 963 (8th Cir. 2006) (“The effect of a force majeure
clause is to excuse performance in the event an unforseen [sic] circumstance occurs.”). Courts have read a foreseeability requirement into general excuse and exculpatory provisions. See, e.g., Vernon Lumber Corp. v. Harcen
Const. Co., 60 F. Supp. 555, 558 (E.D.N.Y. 1945); Inter-Coast S.S. Co. v. Seaboard Transp. Co., 291 F. 13, 18
(1st Cir. 1923); see also 3A ARTHUR L. CORBIN, CORBIN ON CONTRACTS § 642 (1960); 6 ARTHUR L. CORBIN,
CORBIN ON CONTRACTS § 1342 (1962).
169. Banks McDowell, Foreseeability in Contract and Tort: The Problems of Responsibility and Remoteness, 36 CASE W. RSRV. U. 286, 296 (1985).
170. Brown, supra note 135, at 577.
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deadlock. Almost all supervening events are foreseeable.171 It is foreseeable that
California at some point will experience a massive earthquake.172 Floods and
hurricanes are now common and foreseeable in Southern states.173 Even an asteroid hitting earth in the future is foreseeable.174 The Georgia Supreme Court in
1945 determined that even World War II was a foreseen event for the purposes
of the impossibility defense.175 As Andrew Schwartz puts it, “anything and everything is foreseeable, at least to those with good imagination.”176
Foreseeability therefore cannot be about parties’ ability to predict the future.177 It is about parties’ implicit or explicit actual allocation of the risk and its
effects.178 As one scholar states, it is “the aftermath of the event that must be
unforeseen and not in contemplation of the parties to the contract.”179 Consequently, fluctuation in occupancy following 9/11 is foreseeable for the mortgage
contracts, whereas the imposition of a new insurance product (e.g., terrorism insurance) is not.180
This approach is reflected in some court decisions. In Transatlantic Financing v. United States, the court focused on the allocation of risk—and not mere
recognition of risk—at the time of contracting.181 The court stated, “that some
abnormal risk was contemplated is probative but does not necessarily establish
an allocation of the risk of the contingency which actually occurs.”182 In another
case arising out of the 1973 oil shock,183 the court reasoned that even though the
defendant could not reasonably foresee the event, i.e. the oil embargo, the aftermath of the event—i.e., volatility of the situation, government control of the oil
171. See Schwartz, supra note 10, at 52.
172. What is the Earthquake Risk in California?, CAL. EARTHQUAKE AUTH. (2021), https://www.earthquakeauthority.com/California-Earthquake-Risk [https://perma.cc/GT5A-W86B].
173. Brandon Griggs, No Other State Gets Hit by Hurricanes as Often as Florida, CNN (Sept. 11, 2017,
12:41 PM), https://www.cnn.com/2017/09/11/us/hurricanes-landfall-by-state-trnd/index.html [https://perma.cc/
RWN8-6RNL].
174. Schwartz, supra note 171, at 60.
175. The court stated that the war could “in no sense be said to be an act of God” because can be anticipated.
Felder v. Oldham, 35 S.E.2d 497, 500 (Ga. 1945).
176. Schwartz, supra note 171, at 50; see also, Andrew A. Schwartz, COVID-19: Impossible Contracts and
Force Majeure, CLS BLUE SKY BLOG (Aug. 11, 2020), https://clsbluesky.law.columbia.edu/2020/08/11/covid19-impossible-contracts-and-force-majeure/ [https://perma.cc/4YMZ-PP3J].
177. W. Jonathan Cardi, Reconstructing Foreseeability, 46 B.C. L. REV. 921, 932 (2005).
178. Georgette Chapman Poindexter, Impossible, Impracticable, or Just Expensive-Allocation of Expense
of Ancillary Risk in the CMBS Market. 36 J. MARSHALL L. REV. 653, 654 (2002).
179. Id. at 665.
180. Id.; see also Gulf Oil Corp. v. Fed. Energy Regul. Comm’n, 706 F.2d 444, 453 (3d Cir. 1983) (“To
support a definition of force majeure in a warranty contract, we must stress the element of uncertainty or lack of
anticipation which surrounds the event’s occurrence and must affect the availability and the delivery of gas. For
example, the occurrence of a hurricane is a force majeure event. The resultant unavailability of gas follows from
the occurrence of the event and carries with it the same amount of uncertainty. However, the effect of the event
on the delivery of gas, the actual damage to the pipes, is not inferred from the event and thus does not carry the
presumption of uncertainty. It is incumbent on Gulf to establish that the pipe damage and mechanical breakdowns
in issue would not have occurred if there had not been a hurricane.”).
181. Transatlantic Fin. Corp. v. United States, 363 F.2d 312, 317–18 (D.C. Cir. 1966).
182. Id. at 318.
183. The shock came as a result of the embargo imposed by Arab members of the Organization of Petroleum
Exporting Countries (“OPEC”) against countries that supported Israel in the 1973 Arab-Israeli War.
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market, and repeated interruptions and intervention in trade in crude oil—was
foreseeable.184 In another case, the court focused on the notion of proximate causation to reach a similar conclusion.185
Focusing on the effects rather than events also presents challenges for the
law and economics approach to impracticability. Scholars of law and economics
have suggested that the least cost-avoider (better risk-bearer) is in a better position to shoulder the excessive costs associated with the supervening event.186 In
this approach, the least cost-avoider is the party who could have incurred lower
transaction costs in insuring against the risk.187 The problem lies at finding the
least cost-avoider.188 Moreover, certain risks are not necessarily insurable
(“speculative risks”) such as the two examples above related to 9/11 (i.e., risk of
business ventures, market fluctuations, and post-hoc imposition of a new regulatory regime).189 As a result, finding the least cost-bearer through the lens of determining the party who could have insured is unavailing.190
2.

Foreseeability as Hypothetical Intent

Courts have sometimes viewed foreseeability as a proxy for parties’ intent.191 The foreseeability of a particular risk “alone may well be sufficient for it
to be regarded as implicitly assumed by the promisor.”192 In the language of Seventh Circuit, “[b]ecause the purpose of a contract is to place the reasonable risk
of performance upon the promisor . . . it is presumed to have agreed to bear any
loss occasioned by an event that was foreseeable at the time of contracting.”193
Pursuant to this view, foreseeability determines parties’ risk tolerance and
their risk allocation scheme at the time of contracting.194 The reliance on foreseeability allows the court to interpret parties’ presumed intent vis-à-vis allocation for risk in the face of a supervening event.195 In other words, foreseeability
of a particular event allows the court to construct an intent and conduct gapfilling by looking at what parties would have reasonably articulated had they
expressed their risk allocation about an event.196
184. E. Air Lines v. Gulf Oil Corp., 415 F. Supp. 429, 441 (S.D. Fla. 1975).
185. H.K. Islands Line Am. S.A. v. Distrib. Servs. Ltd., 795 F. Supp. 983, 989 (C.D. Cal. 1991), aff’d, 963
F. 2d 378 (9th Cir. 1992) (applying California law and stating that there is not proximate causation between the
unforeseen event and the failure to perform, the promisor is not relived from performance).
186. Zachary Henderson, Harnessing Law and Economics to Disincentivize Corporate Misbehavior, 105
CORNELL L. REV. ONLINE 141, 151 (2020).
187. See Posner, supra note 38.
188. Catherine M. Sharkey, Modern Tort Law: Preventing Harms, Not Recognizing Wrongs, 134 HARV. L.
REV. 1423, 1440 (2021) (reviewing JOHN C.P. GOLDBERG & BENJAMIN C. ZIPURSKY, RECOGNIZING WRONGS
(2020)).
189. See E. Air Lines, 415 F. Supp. at 429; H.K. Islands Line Am. S.A., 795 F. Supp. at 983.
190. Id.
191. See, e.g., Fla. Power & Light Co. v. Westinghouse Elec. Corp., 517 F. Supp. 440, 456 (E.D. Va. 1981).
192. Id.
193. Waldinger Corp. v. CRS Grp. Eng’rs, Inc., 775 F.2d 781, 786 (7th Cir. 1985).
194. Id.
195. Id.
196. See Halpern, supra note 23, at 1127–28.
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Based on this approach, if the event is foreseeable, the cost of compliance
therefore must have been intended to be borne by the promiser absent express
language to the contrary.197 In Eastern Air Lines, the court stated that a promisor
bears all the costs of an event which was foreseeable at the time of contracting.198
Under this approach, we assume that parties would not have included an event
in the force majeure clause if the event was foreseeable.199 The parties intended
for the promiser to bear the cost of performance for foreseeable events. In the
same vein, courts use foreseeability to construe and limit broadly worded force
majeure clauses “to only unforeseen events.”200 It is based on this approach that
law firm white papers suggest that courts apply the foreseeability standard to
catch-all phrases to limit their scope while specifically worded clauses are immune to such analysis.201
Similarly, courts use the foreseeability standard to find the basic assumption of contracts. For example, in the frustration doctrine, the frustrating event
must have been a basic assumption on which the contract was made.202 As a
result, the only way an outcome could be a basic assumption of a contract is that
it was foreseeable at the time of contracting.203 The cancellation of a coronation
ceremony is foreseeable and thus noncancellation can be the basic assumption of
a contract.204
The view of foreseeability as a hypothetical intent presents some challenges.205 Most notably, if parties cannot foresee an event, they cannot decide,
implicitly or explicitly, about the exclusion or inclusion of it in the contract.206
The foreseeability standard cannot tell us much about parties’ intent one way or

197. Id.
198. E. Air Lines, Inc. v. McDonnell Douglas Corp., 532 F.2d 957, 990–92 (5th Cir. 1976).
199. Id.
200. Id. at 990.
201. Nancy Yamaguchi, Mike Pierides, Alex Wang & Motonori Araki, Cross-Border Transactions Caught
at the Crossroads: Navigating the Global Covid-19 Crisis Through Force Majeure Provisions, MORGAN LEWIS
(July 2020), https://www.morganlewis.com/pubs/2020/07/cross-border-transaction-caught-at-the-crossroadsnavigating-the-global-covid-19-crisis-through-force-majeure-provisions-cv19-o [https://perma.cc/6J3B-8QGM]
(“While there are advantages to a ‘catch-all’ approach, the downside is that courts may still require that the event
forgiving contractual performance be ‘unforeseeable,’ and therefore, boilerplate general language may be inadequate. . . . Accordingly, it would be preferable to list with specificity those events that may excuse or delay
performance along with the catch-all language because any catch-all language may create ambiguity.”).
202. See RESTATEMENT (SECOND) OF CONTRACTS § 265 cmt. a (AM. L. INST. 1981); see also Lloyd v. Murphy, 153 P. 2d 47, 50 (1944). (“If [the risk] was foreseeable there should have been provision for it in the contract,
and the absence of such a provision gives rise to the inference that the risk was assumed.”).
203. See Lloyd, 153 P. 2d at 50.
204. Relatedly, in a case which did not involve frustration of purpose per se, the court stated that “equitable
relief is never to be available to relieve a lessor or other long-term contract of the consequences of inflation.” In
this case, the plaintiff wanted reformation of a lease agreement because of high inflation which made the lease
unprofitable. The court stated that “it would be impossible to say to what extent this was foreseen and bargained
for, or at least foreseeable.” Tell v. United States, 227 Ct. Cl. 519, 521–22 (1981).
205. See Euripides D. Dalmanieras, Daniel Schimmel, Diana Tsutieva & Jiun-Wen Bob Teoh, COVID-19
Advisory—Renewed Focus on Force Majeure Clauses, FOLEY HOAG LLP (Mar. 22, 2020), https://foleyhoag.com/publications/alerts-and-updates/2020/march/covid19-advisory-renewed-focus-on-force-majeureclauses [https://perma.cc/GKE4-9H4J].
206. Waldinger Corp. v. CRS Grp. Eng’rs, Inc., 775 F.2d 781, 786 (7th Cir. 1985).
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another.207 Moreover, even if the event was foreseeable at the time of contracting, it is hard to argue that parties intended to allocate it one way or another.208
As one court states, “[f]oreseeability or even recognition of a risk does not necessarily prove its allocation.”209 Under this approach, foreseeability would serve
to rewrite the contract while it was impossible for the parties to consider it due
to unforeseeability of the event.210
B.

Control

Another pivotal limiting factor for force majeure clauses is the beyondcontrol criteria.211 The primary purpose of force majeure, according to some
courts, is to relieve a party from its contractual duties when the performance is
prevented by a force beyond its control.212 Courts have recognized that force
majeure clauses relieve parties from performance due to circumstances beyond
its control that would make performance untenable or impossible.213 Put differently, force majeure clauses cannot be invoked if the supervening element could
have been prevented by the exercise of prudence, diligence, and care.214
The party who is invoking force majeure should show that it did not fail to
explore or utilize other available options to overcome the delaying condition.215
For example, in Elavon v. Wachovia, the court reasoned that while 2008 economic perils may have been beyond control, Wachovia’s continuation of its referrals under the agreement was well within its (and Wells Fargo’s) control.216
The obligor, therefore, must make all reasonable efforts to avoid the impossible
event,217 and if the event occurs, it must deploy any practicable alternatives
means of performance even if the means of performance differ from what the

207. Id.
208. See Dalmanieras, supra note 205.
209. Transatlantic Fin. Corp. v. United States, 363 F.2d 312, 318 (D.C. Cir. 1966).
210. See id.
211. Aukema v. Chesapeake Appalachia, LLC, 904 F. Supp. 2d 199, 210 (N.D.N.Y. 2012) (“The primary
purpose of force majeure is to ‘relieve a party from its contractual duties when its performance has been prevented
by a force beyond its control or when the purpose of the contract has been frustrated.’”) (citing Phillips P.R. Core,
Inc. v. Tradax Petroleum, Ltd., 782 F.2d 314, 319 (2d Cir. 1985))).
212. Erickson v. Dart Oil, 474 N.W.2d 150, 156 (1991).
213. Id.
214. Id. at 155. Horsemen’s Benevolent & Protective Ass’n v. Valley Racing Ass’n, 6 Cal. Rptr. 2d 698,
713 (1992) (“Force majeure is not necessarily limited to the equivalent of an act of God, but the test is whether
under the particular circumstances there was such an insuperable interference occurring without the parties’ intervention as could not have been prevented by prudence, diligence and care.”).
215. Woods v. Ratliff, 407 So. 2d 1375, 1378–79 (La. Ct. App.1981).
216. Elavon, Inc. v. Wachovia Bank, Nat’l Ass’n, 841 F. Supp. 2d 1298, 1308 (N.D. Ga. 2011) (“While the
economic perils that faced the banking industry during 2008 may have been ‘reasonably beyond the control’ of
Wachovia, the decision to extend the Wells Fargo–First Data contract was well within Defendants’ control.”).
The force majeure clause included a catch-all phrase “without limitation as to other events beyond control of the
parties.” Id. at 1307. The court also reasoned that the criteria of foreseeability is inapplicable because “Wells
Fargo & Co. decided to acquire Wachovia Corporation with full knowledge of the crisis in the banking industry.”
Id. at 1306.
217. See Pennsylvania State Shopping Plazas, Inc. v. Olive, 202 Va. 862, 120 S.E.2d 372, 375–76 (1961);
ARTHUR LINTON CORBIN, CORBIN ON CONTRACTS § 1329 (W. Publ’g Co. ed. 1952).
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obligor expected.218 In another case, the court decided that the event was “within
the control of human agencies” in response to the defendant’s argument that “political turmoil and violent revolution[], a breakdown in the military chain of command” among others triggered force majeure.219 Relatedly, the force majeure
event should not be the result of the promisor’s negligence.220
C.

Relationship Between Control & Foreseeability

The relationship between control and foreseeability is complicated in judicial opinions. For governmental acts, for example, I have observed that, generally speaking, if courts accept governmental actions as a force majeure event,
usually it is based on the control standard.221 On the other hand, if courts reject
governmental actions as a force majeure event, it is largely based on the foreseeability standard.222 For example, government regulation of gas prices is largely
foreseeable,223 whereas government regulation of export licenses is beyond the
control of the parties.224 Cases related to the ban on fracking in New York also
did not result in the application of force majeure clauses (and frustration of purposes) in part because the courts found Governor Paterson’s 2008 Directive
“foreseeable.”225 In this regard, the Supreme Court stated that we do not “live
under the law of the Medes and the Persians,” and current contracts assume/foresee regulatory change even if the assumed regulatory risk is beyond the party’s
control.226

218. Transatlantic Fin. Corp. v. United States, 363 F.2d 312, 317 (D.C. Cir. 1966).
219. Behring Int’l, Inc. v. Imperial Iranian Air Force, 475 F. Supp. 396, 401 (D.N.J 1979).
220. Hartford Accident & Indemn. Co. v. Gulf Refin. Co., 230 F.2d 346, 355 (5th Cir. 1956).
221. See e.g., Joan Teshima, Annotation, Gas and Oil Lease Force Majeure Provisions: Construction and
Effect, 46 A.L.R.4th 976 (citing, Frost Nat. Bank v. Matthews, 713 S.W.2d 365 (Tex. App. 1986)) (force majeure
clause prevented termination when wells were shut-in pursuant to orders of Railroad Commission). The particular
force majeure clause at issue here is a fairly common one, see Lightcap v. Mobil Oil Corp., 562 P.2d 1, 8 (Kan.
1977), and the parties presumably intended it to have its commonly understood meaning. Although the few reported cases on this issue have dealt with administrative (as opposed to judicial) orders to halt oil and gas production, courts have characterized this clause as one directed at governmental action generally. See e.g., Fransen
v. Conoco, Inc., 64 F.3d 1481, 1488 (10th Cir.1995) (noting that the clause excused any failure that was prevented
by or that resulted from “any such governmental action.”); Watts v. Atl. Richfield Co., 115 F.3d 785, 795 (10th
Cir.1997) (construing what the court termed the “governmental regulations clause”). Intermar, Inc. v. Atl. Richfield Co., 364 F. Supp. 82, 98 (E.D. Pa. 1973) (“ARCO is not in default if unable to fulfill an obligation under
the agreement because of compliance with any government order, requisition or request.”); Edington v. Creek
Oil Co., 690 P.2d 970 (Mont. 1984) (although state commission ordered shut-in, force majeure clause did not
save the lease because the shut-in was required by. saltwater, seepage within the lessee’s control).
222. See e.g., Kaiser-Francis Oil Co. v. Producer’s Gas Co., 870 F.2d 563, 565–66 (10th Cir.1989) (rejection
of buyer’s assertion of force majeure defense based on change in gas price).
223. Moncrief v. Williston Basin Interstate Pipeline Co., 880 F. Supp. 1495, 1508 (D. Wyo. 1995).
224. Itek Corp. v. First Nat’l Bank of Bos., 730 F.2d 19, 26 (1st Cir. 1984).
225. The basis of the force majeure claim was Governor David Paterson’s July 23, 2008 Directive restricting
high volume hydraulic fracturing or “hydro fracking”. Aukema v. Chesapeake Appalachia, LLC, 904 F. Supp.
2d 199, 211 (N.D.N.Y. 2012). The court added, “it was foreseeable that a non-conventional drilling method such
as HVHF would require additional environmental review.” A similar conclusion was reached by the District
Court in the following case related to same directive, Beardslee v. Inflection Energy, LLC, 31 N.E.3d 80, 83
(N.Y. 2015).
226. United States v. Winstar Corp., 518 U.S. 839, 906–08 (1996).

GHODOOSI.DOCX (DO NOT DELETE)

No. 2]

4/3/22 1:05 PM

CONTRACTING RISKS

835

For cases related to economic hardship and price fluctuation, courts have
oscillated between factors of control and foreseeability.227 The cases in the aftermath of the 2008 financial crisis serve as good examples.228 In Great Lakes Gas
Transmission, the court did not accept the invocation of force majeure resulting
from the inability to obtain financing—due largely to credit freeze—as sufficient
because it was “a foreseeable event.”229 In Route 6 Outparcels, which involved
a commercial lease for a Ruby Tuesday restaurant,230 the court found that even
though the “worldwide economic meltdown” was beyond Ruby Tuesday’s control, it did not actually prevent it from performing its obligations.231 This follows
a series of cases where economic necessity, global economic slowdown, or economic downturns are not found to excuse performance.232 As a result, some
courts have concluded that economic downturns do not excuse performance unless the force majeure clause explicitly lists economic conditions.233 It is based
on this approach that in In re Old Carco the court found that the invocation of
force majeure clause was proper in the aftermath of the 2008 financial crisis.234
Lastly, some courts have viewed these two criteria as one. These courts
have approached the issue of control from the foreseeability angle.235 Under this
227. See. e.g., Flathead-Michigan I, LLC v. Peninsula Dev., LLC, No. 09-14043, 2011 WL 940048, at *5
(E.D. Mich. Mar. 16, 2011) (“[t]he defense of force majeure, inapplicable to financial hardships, is also unavailable.”).
228. Id.
229. Great Lakes Gas Transmission Ltd. P’ship v. Essar Steel Minn., LLC, 871 F. Supp. 2d 843 (D. Minn.
2012) (“The fact that ESML might not be able to obtain financing for the construction of the steel facility, even
absent a global financial crisis, was a foreseeable event.”); see also, Hampton Island, LLC v. HAOP, LLC, 702
S.E.2d 770, 775 (Ga. Ct. App. 2010) (“[T]he fact that one is unable to perform a contract because of his inability
to obtain money, whether due to his poverty, a financial panic, or failure of a third party . . . will not ordinarily
excuse nonperformance . . . .”).
230. The case involved a lease agreement whereby Ruby Tuesday agreed to construct and open a restaurant
owned by Route 6 and to pay annual fixed rent and a percentage of the restaurant’s gross sales. Ruby Tuesday
argued that the 2008 financial crisis prevented the performance under the contract. Route 6 Outparcels, LLC v.
Ruby Tuesday, Inc., 931 N.Y.S.2d 436 (N.Y. App. Div. 2011).
231. Id. at 438.
232. See, e.g., First American Dev. Group/Carib, LLC v. WestLB AG, 55 V.I. 316, 338 (Super. Ct. V.I.
2011) (“[E]conomic downturns cannot serve as an excuse for nonperformance . . . .”); W.R. Grace & Co. v. Local
Union 759, 461 U.S. 757, 768 n.12 (1983) (“Economic necessity is not recognized as a commercial impracticability defense to a breach of contract claim.”); Martin v. Vector Co., Inc., 498 F.2d 16, 22–23 (1st Cir. 1974)
(refusing to read into the contract an implied condition of profitability, noting that parties assume the risk of
economic loss when they enter into a contract); Hoosier Energy Rural Elec. Coop., Inc. v. John Hancock Life
Ins. Co., 582 F.3d 721, 728 (7th Cir. 2009) (“‘[T]he impossibility’ doctrine never justifies failure to make a
payment, because financial distress differs from impossibility.”).
233. Dunaj v. Glassmeyer, 580 N.E.2d 98 (Ct. Com. Pl. Ohio 1990) (finding that bad economic conditions
do not qualify as force majeure where the force majeure clause at issue is silent on economic conditions). Kel
Kim Corp. v. Cent. Mkts., Inc., 519 N.E.2d 295, 296 (N.Y. 1987). United States v. Panhandle E. Corp., 693 F.
Supp. 88, 96 (D. Del. 1988) (holding that only expressly stated events excuse performance and this approach “is
especially true where the event relied upon to avoid performance is market fluctuation.”).
234. In re Old Carco LLC, 452 B.R. 100, 119 (Bankr. S.D.N.Y. 2011). The court similarly rejected force
majeure contentions for inability to obtain financing. Relatedly, the courts rejected the early 80’s government
action which resulted in rising interest rates, reversal of inflation which in turn impacted commodity prices. The
court stated that government policies “merely make performance unprofitable” and therefore do not fall under
force majeure clauses. Seaboard Lumber v. United States, 41 Fed. Cl. 401, 414–16, 420, 421 (Fed. Cl. 1998);
Manke Lumber Co. v. United States, 44 Fed. Cl. 219, 226 (Fed. Cl. 1999).
235. See Old Carco LLC, 452 B.R at 120–21.
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view, the circumstances that are beyond one’s control refer to situation where
“parties were neither aware nor capable of being aware.”236 In other words, the
beyond-control standard is in essence a foreseeability standard. Accordingly,
only the unforeseeable events for parties remain beyond their control.237
D.

Contract Language

Courts place significant emphasis on contract language in force majeure
clauses.238 The Restatement (Second) of Contracts states that when interpreting
a contract, “the primary search is for a common meaning of the parties.”239 In a
case related to force majeure, a judge once stated “a contract is a contract is a
contract.”240 The courts are wary to go “outside the contract to vary its terms” in
these types of cases.241 Courts have, however, placed limits on this standard.242
As shown above, similar to contracts clauses, parties often use boilerplate
and sticky language for force majeure.243 These clauses include broad protections for force majeure events (such as acts of God and government action).244
Perhaps for this reason, some courts have stated that “if a promisor desires to
broaden the protections available under the excuse doctrine he should provide
for the excusing contingencies with particularity and not in general language.”245
When parties specify the force majeure language with particularity, courts have
found other ways to limit the scope of the clause.246 In Gulf Oil Corp. v. Federal
Energy Regulatory Commission, with relation to the force majeure clause that
included 26 events, the court stated that “it is not enough” to show that the event
(repairs) is listed in the force majeure clause because the event was common.247
The court continued to state that the promisor should show that “it was affected
by the occurrence of a force majeure event.”248
Like other contract provisions, force majeure clauses can be ambiguous.249
For example, in a force majeure clause of a gas agreement, the district court
found the force majeure clause ambiguous.250 Pursuant to the contract, the party
236. United States v. Kelley, 145 F.R.D. 432, 434–35 (E.D. Mich. 1993).
237. Id. at 435 (“[T]his Court has found that foreseeable circumstances are not entirely outside [Company’s]
control.”). In this case, the court found that the need to start the boilers at a specific time and the maintenance
difficulties with the boilers were foreseeable and therefore within parties’ control. Id.
238. Id. at 434.
239. RESTATEMENT (SECOND) OF CONTRACTS § 201 cmt. c (AM. LAW INST. 1981).
240. See Kelley, 145 F.R.D. at 434.
241. Neuberg v. Avery F. Payne Co., 41 N.Y.S.2d 195 (N.Y. App. Div. 1943) (Mem.).
242. See id.
243. See generally Jennejohn, Nyarko & Talley, supra note 10.
244. Id. at 11.
245. E. Air Lines, Inc. v. McDonnell Douglas Corp., 532 F.2d 957, 991 (5th Cir.1976); see also S.L. Jones
Co. v. Bond, 217 P. 725 (Cal. 1923); Tomlinson v. Wander Seed Bulb Co., 2 Cal. Rptr. 310 (Cal. Ct. App. 1960);
Beatty v. Oakland Sheet Metal Supply Co., 244 P.2d 25 (Cal. Ct. App. 1952).
246. Gulf Oil Corp. v. Fed. Energy Regulatory Comm’n, 706 F.2d 444 (3rd. Cir. 1983).
247. Id.
248. Id. at 453–54. The force majeure clause in this case included mechanical breakdowns or downtimes
and maintenance repairs.
249. See id. at 455.
250. Ergon-West Virginia, Inc. v. Dynegy Marketing & Trade, 706 F.3d 419, 422–423 (5th. Cir. 2013).
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who invokes force majeure is entitled to do so if the party “remedied with all
reasonable dispatch” the force majeure event.251 In this case, the court admitted
extrinsic evidence of standard used in the gas industry to resolve ambiguity.252
Courts often state that force majeure clauses should be construed narrowly
while avoiding giving expansive meanings to general words.253 This approach is
taken to reinforce that the promisor should take the risk of nonperformance or
delay in performance.254 For example, the court in Kel Kim v. Central Markets
declared that this doctrine should be applied narrowly “due in part to judicial
recognition that the purpose of contract law is to allocate the risks that might
affect performance and that performance should be excused only in extreme circumstances.”255 The courts also have used the interpretive tool of ejusdem generis (of the same class) to limit the catch-all part of force majeure clauses to
similar events listed in the clause.256 For instance, the Virginia Supreme Court
has held that the catch-all part of the force majeure clause, which listed “breakdown, fire, highwater, washout, or from any other cause whatsoever,” would not
apply to illness of the workers based on the application of ejusdem generis.257
The court reasoned that the purpose of the clause, based on the events listed, was
to protect against only the physical disability of the factory.258
Despite the foregoing, courts have sometimes adopted a contradictory approach to the strict construction of force majeure clauses.259 In these cases, the
courts have taken a non-textual nonrestrictive approach.260 For example, in Rowan v. Transco Exploration, parties disagreed on the meaning of the following
language in the force majeure clause: “[s]hould any act of force majeure causing
the suspension of operation hereunder continue for a period of thirty days or
more, either party shall have the right to terminate . . . .”261 The Texas Court of
Appeals in this case gave the clause an expansive read, rejecting Plaintiff’s argument that “thirty days or more” refers to the force majeure event.262 The court
251. Id. at 424.
252. The Fifth Circuit disagreed about the ambiguity but agreed with admission of extrinsic evidence. Id.
at 424–25. The court decided that pursuant to industry evidence there was no duty to attempt to provide replacement gas. Id. at 426.
253. See, e.g., In re Cablevision Consumer Litig., 864 F. Supp. 2d 258, 264 (E.D.N.Y. 2012) (stating that
force majeure provisions are narrowly construed and “will generally only excuse a party’s nonperformance if the
event that caused the party’s nonperformance is specifically identified.”); Kel Kim Corp. v. Cent. Mkts., Inc.,
519 N.E.2d 295, 296–97 (N.Y. 1987) (“The principle of interpretation applicable to [catch-all] clauses is that the
general words are not to be given expansive meaning; they are confined to things of the same kind or nature as
the particular matters mentioned.”); Seitz v. Mark-O-Lite Sign Contractors, Inc., 510 A.2d 319, 321 (N.J. Super.
Ct. Law Div. 1986) (“Under this principle, the catch-all language of the force majeure clause relied upon by
defendant is not to be construed to its widest extent; rather, such language is to be narrowly interpreted as contemplating only events or things of the same general nature or class as those specifically enumerated.”).
254. Kel Kim Corp., 519 N.E.2d at 296.
255. Id.
256. Standard Ice Co. v. Lynchburg Diamond Ice Factory, 106 S.E. 390, 393 (Va. 1921).
257. Id.
258. Id.
259. See, e.g., Rowan Cos. V. Transco Expl. Co., 679 S.W.2d 660, 664 (Tex. App. 1984).
260. Id.
261. Id.
262. Id.
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held that the “thirty days or more” language refers to the suspension of operation
(i.e., effect of the force majeure event) and therefore “it is not necessary for an
act of force majeure such as fire causing suspension of operations, to continue
for more than thirty days.”263 Similarly, in the context of a revolution, the court
did not take the most restrictive interpretation of the force majeure clause.264 In
Itek v. First National Bank of Boston, the contract included a force majeure
clause in which it listed cancellation by the United States of a necessary export
license as one of the excusing events.265 The United States, however, suspended
the export license.266 The court rejected the defendant’s argument that suspension differs from cancellation and called it “purely linguistic.”267 It found that
“the short and conclusive answer is that the contract refers to what the United
States does, not to the precise words that it uses when it does it.”268 269
To the contrary, courts have shown that they are willing to give a very narrow definition of force majeure clauses in the context of market-related conditions even if the clause includes specific language on this issue.270 In Golsen v.
Ong Western, for example, the Oklahoma Supreme Court disagreed with the trial
court that the decline in demand triggered the force majeure clauses which included “failure of gas supply or markets” as a discharging event.271 The court in
this case decided that the force majeure clause “is subordinate to the general intent and purposes of the whole contract” and should not be taken “literally” given
the take-or-pay nature of the agreement related to gas supply.272 In the same vein,
federal courts have held that governmental policies which result in changes in
the market do not fall under the acts of government in force majeure clauses.273

263. Id.
264. See, e.g., Itek Corp. v. First Nat’l Bank of Bos., 730 F.2d 19, 26 (1st Cir. 1984).
265. Id. at 21.
266. Id.
267. Id. at 26.
268. Id.
269. Relatedly, the broad language of a force majeure clause can lead to the argument that the contract is
illusory. For example, in the Mona Lisa case, following the aftermath of the 2008 crisis which resulted in steep
decline in housing prices, many buyers-initiated proceedings to rescind the contract. One of their main arguments
was that the contract was illusory because the contract allowed for “reasonable delays caused by events beyond
the seller’s control.” Bruno v. Mona Lisa at Celebration, LLC (In re Mona Lisa at Celebration, LLC), 472 B.R.
582, 603 (Bankr. M.D. Fla. 2012) (“The question is whether [the contractual provision] allows nonperformance
by the seller at the seller’s sole discretion.”) The court in that case disagreed with this argument.
270. See, e.g., Golsen v. ONG W., Inc., 756 P.2d 1209, 1210 (Okla. 1988) (“Suspension of the obligation
to take or pay for gas in the event of a particular failure of the market is contrary to the general purpose of the
contract, and indeed, applying the phrase literally would transform the contract to another creature entirely.”).
271. Id. at 1213.
272. Id. at 1213–14 (“Suspension of the obligation to take or pay for gas in the event of a partial failure of
the market is contrary to the general purpose of the contract, and indeed, applying the phrase literally would
transform the contract to another creature entirely.”); see also N. Nat. Gas Co. v. Approximately 9117 Acres, 114
F. Supp. 3d 1144, 1155 (D. Kan. 2015) (“[T]he scope and effect of any force majeure clause depends upon its
wording, but courts have construed these clauses in light of their general purpose and have limited them to circumstances beyond the lessee’s control that cannot be overcome with due diligence.”).
273. Seaboard Lumber Co. v. United States, 41 Fed. Cl. 401, 416 (Fed. Cl. 1998); InterPetrol Berm. Ltd. v.
Kaiser Aluminum Int’l Corp., 719 F.2d 992, 1000 (9th Cir. 1983) (holding that economic force majeure requires
explicit agreement).
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As shown above, while some courts use standards such as foreseeability to
decipher parties’ intent, they use the same standards to limit the force majeure
clauses and their “mishmash of words.”274
E.
1.

Other Factors

Excessive Cost

Historically, cost was not a factor in the analysis of excuse doctrines, which
is rooted in excuse based on physical loss.275 In Taylor (1863)—which is the
leading case for all excuse doctrines—the Court of Queen’s Bench excused the
music performers from contractual obligation because the music hall that was
rented for performance was destroyed by fire.276 Cases in the United States, most
notably a groundbreaking decision by the California Supreme Court in 1916, extended physical impossibility to commercial impracticability.277 In Mineral Park
Land Co. v. Howard, Judge Sloss famously stated that “[a] thing is impossible in
legal contemplation when it is not practicable; and a thing is impracticable when
it can only be done at excessive and unreasonable cost.”278 Therefore cost became a factor in the analysis of excuse doctrines.
Later cases have delineated the cost factor. Some courts held that the cost
has to be on the entire contract.279 Some courts qualified excessive cost analysis
to instances where “rise in cost is due to some unforeseen contingency which
alters the essential nature of the performance.”280 Some other courts emphasized
274. Hartford Accident & Indem. Co. v. Gulf Refin. Co., 230 F.2d 346, 355 (5th Cir. 1956) (“The trial court
characterized the clause as ‘but a mishmash of words,’ and, while it is our duty to construe it to the best of our
ability, it is plain that in order to give it meaning, we must regard the words ‘beyond their control.’. . . .”).
275. See, e.g., Taylor v. Caldwell (1863) 122 Eng. Rep. 309; see also Victor P. Goldberg, Excuse Doctrine:
The Eisenberg Uncertainty Principle, 2 J. LEGAL ANALYSIS 359, 375 (2010).
276. Prior to the entry of impossibility, courts advocated for strict compliance with contracts terms. In Paradine v. Jane (1647), the King’s Bench decided that a forceful expulsion would not relieve the party from performance because “when the party by his own contract creates a duty or charge upon himself, he is bound to
make it good, if he may, notwithstanding any accident by inevitable necessity, because he might have provided
against it by his contract.” Paradine v. Jane (1647), 82 Eng. Rep 897, 897 (K.B.). In this case, the tenant asserted
that “a certain German prince, by name Prince Rupert, an alien born, enemy to the Kind and kingdom, had invaded the realm with an hostile army of men; and with the same force did enter upon defendant’s possession, and
him expelled…” Id.
277. The Minnesota Supreme Court recognized the “Uniform Commercial Code provision governing excuse of performance has replaced the common-law requirement of impossibility of performance by a less stringent standard of commercial impracticability.” Barbarossa & Sons, Inc. v. Iten Chevrolet, Inc., 265 N.W.2d 655,
658 (Minn. 1978).
278. Min. Park Land Co. V. Howard, 156 P. 458, 460 (1916). In this case, the subject of performance—
which was removal of gravel and earth from Plaintiff’s land—became more than ten times the price agreed upon
due to the fact that some of the earth and gravel was turned out to be underwater. The Court decided that it was
impossible to perform by focusing on case by stating that “the difference in cost is so great” that performance is
impracticable. Id. at 460.; Halpern, supra note 23, at 1133.
279. See e.g., Fla. Power & Light Co. v. Westinghouse Elec. Corp. (In re Westinghouse Elec. Corp. Uranium Conts. Litig.), 517 F. Supp. 440, 453 (E.D. Va. 1981).
280. See, e.g., La. Power & Light Co. v. Allegheny Ludlum Indus., 517 F. Supp. 1319, 1323–24 (E.D. La.
1981); U.C.C. § 2-615 cmt. 4 (AM. L. INST. & UNIF. L. COMM’N 1977) (“Increased cost alone does not excuse
performance unless the rise in cost is due to some unforeseen contingency which alters the essential nature of the
performance.”).
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that excessive costs are relevant if the performance “would result in grave injustice.”281 To the contrary, the comment to U.C.C. § 2-615 states that “[n]either is
a rise or collapse in the market in itself a justification, for that is exactly the type
of business risk which business contracts made at fixed prices intended to
cover.”282
Some of the cases arising out of the closure of the Suez Canal from 1956
to 1957 also dealt with the issue of excessive costs.283 In a case before the
Queen’s Bench, the court determined that the closure of the Suez Canal “would
have involved in greater expense” for the performance of the seller’s obligation.284 Nevertheless, because of the higher expense, the seller “would not have
been performing something radically different from that which [the seller] had
undertaken to do.”285
Cost analysis is limited to commercial impracticability.286 Following the
Suez Canal cases, it is hard to argue that excessive cost per se is a stand-alone
standard for analysis of impracticability and other related concepts including
force majeure.287 Moreover, force majeure clauses often do not include language
about excessive cost.288
2.

Causation & Notice

Courts have limited the applicability of force majeure through other factors
such as causation and notice.289 For example, some courts have resorted to proximate causation to reject force majeure arguments.290 Moreover, when contracts
include a requirement, about notice, courts have required notice to trigger the
force majeure clause.291 These limiting factors often do not play a major role in
courts’ analysis of force majeure clauses.292
281. Gulf Oil Corp. v. Fed. Power Comm’n, 563 F.2d 588, 599 (3d. Cir. 1977) (“The crucial question in
applying that doctrine to any given situation is whether the cost of performance has in fact become so excessive
and unreasonable that the failure to excuse performance would result in grave injustice.”).
282. U.C.C. § 2-615 cmt. 4 (AM. L. INST. & UNIF. L. COMM’N 1981).
283. Birmingham, supra note 86, at 1401.
284. Id.
285. Id.
286. See id.
287. See generally id.
288. See generally id.
289. Fla. Power & Light Co. v. Westinghouse Elec. Corp. (In re Westinghouse Elec. Corp. Uranium Conts.
Litig.), 517 F. Supp. 440, 459 (E.D. Va. 1981); Int’l Mins. & Chem. Corp. v. Llano, Inc., 770 F.2d 879, 885 (10th
Cir. 1985).
290. Fla. Power & Light Co., 517 F. Supp. at 459 (“[T]he Court is unable to conclude that Westinghouse’s
failure to perform was in any meaningful way caused by the government’s actions.”).
291. Int’l Mins. & Chem. Corp., 770 F.2d at 885 (“Adequate notice was required to trigger the protections
of the provision.”).
292. There are also other minor limiting factors which are not relevant to the scope of this Article. For
example, the courts have consistently rejected the idea that force majeure clauses allow parties to adjust and
reform their contracts. Melford Olsen Honey, Inc v. Adee, 452 F.3d 956, 963–64 (8th. Cir. 2006). In other words,
the outcome of cases involving doctrines related to excuse of performance is either compliance with the agreement or discharge. T. Ward Chapman, Contracts-Frustration of Purpose, 59 MICH. L. REV. 98, 117 (1960). After
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IV. EMPIRICAL METHODS
This Section provides novel empirical analyses using machine learning and
natural language processing. It also draws on bootstrapped regression analyses
to examine mediation and moderation effects.293 Numeral weights were given to
specific words in the corpus of force majeure clause cases. In doing so, the Article created a dictionary and weighted scores for the words used in the dictionary
including for the event types and courts’ reasoning.294 In presenting the results,
it first provides a histography of the key words in the database.295 It then reports
correlations and bootstrapped mediation and moderation regression results.296 It
reveals that the control factor is positively related to all events.297 While there is
no direct effect between the type of event and courts’ force majeure analysis, the
control variable consistently indirectly mediates the relationship between the
event type and the weighted score of force majeure.298 It also finds that the control factor plays a more important role in states’ courts compared to federal
courts.299 The author also hand-coded more than 110 decisions as a robustness
check.300 Based on results from hand coding, the Article also concludes that the
number of times force majeure appears in an opinion relative to the length of the
document can be a good indicator of the outcome of the case.301 At last, the Article applied a TF.IDF302 technique as a robustness check which confirmed the
above-mentioned results.303

analyzing twenty-nine holdings, the author concluded that the “courts appear unable to evolve any alternative to
simple discharge of the contract.” For the relationship between liquidated damages and force majeure clauses,
see also Am. Soil Processing, Inc. v. Iowa Comprehensive Petroleum Underground Storage Tank Fund B., 586
N.W.2d 325, 333–334 (Iowa 1998). See also the issue of force ajeure and habendum. Beardslee v. Inflection
Energy, LLC, 31 N.E.3d 80, 85 (N.Y. 2015) (“Our holding is consistent with out-of-state “oil” jurisdictions, in
which courts, applying similar contract principles, have held that language identical or similar to the force
majeure clause at issue here cannot extend the primary term set forth in the habendum clause.”).
293. The term bootstrapping was coined by Efron (1979) refers to a statistical inference by resampling the
data at hand in which the regression analysis is run thousands of times. John Fox, Boostraping Regression Models, STANFORD (Jan. 2002), https://statweb.stanford.edu/~tibs/sta305files/FoxOnBootingRegInR.pdf [https://
perma.cc/2RHC-ML4F]; see also ANDREW HAYES, INTRODUCTION TO MEDIATION, MODERATION AND
CONDITIONAL PROCESS ANALYSIS 23 (2017).
294. Infra Table I.
295. Infra Charts I, II.
296. Infra Table IV.
297. Infra Table II.
298. Infra Table IV.
299. Infra Chart III.
300. Infra Section IV.B.5
301. Infra Section IV.B.5.
302. TF-IDF is short for term frequency-inverse document frequency. statistical measure that evaluates the
relevancy of a word in a document in a collection of documents. In summary, it measures the importance of a
given word in a corpus. See generally JURE LESKOVEC, ANAND RAJARAMAN & JEFFREY ULLMAN, MINING OF
MASSIVE DATASETS (2011).
303. Infra Table V.
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Discussion

This Article uses Harvard Law School’s Caselaw Access Project database
which includes more than six million U.S. court cases.304 Using the application
programming interface (“API”), I narrowed the cases to those which include the
term “force majeure.”305 The result was 1370 cases raging from the year 1810
(the earliest) to 2018 (the most recent). The empirical studies below were conducted on these 1370 cases using natural language processing (“NLP”) via the
computer language Python.306 Generally, the aim of NLP as a subfield of artificial intelligence and machine leaning is to convert text into numeric values so
that the unstructured texts become machine readable capable of conducting statistical analysis.307
In the next step, the opinions are processed (cleaned).308 This step includes
removing, among others, special characters and stop words.309 The text is then
vectorized for a bag of words of both unigrams and bigrams.310 The bag of words
model is one of the most common classification schemes in NLP and machine
learning, in which terms are used without taking into account the context in
which they are used (figuratively words are thrown into a bag for further analysis).311
I then created a dictionary for the database to calculate the weight (score)
of the terms used in the opinions. The primary measure employed in this article
is the frequency with which courts invoke certain terms. To do so, I created a
304. Our Data, CASELAW ACCESS PROJECT, https://case.law (last visited Feb. 6. 2022) [https://perma.
cc/N4LP-RHVB].
305. In order to access the full database, I obtained a researcher license from the Caselaw Access project to
be able to download bulk data and have full access to the APIs.
306. The codes along with the CSV files showing the results are with the author. For an overview of computational analysis of legal texts, see generally LAW AS DATA: COMPUTATION, TEXT, & FUTURE OF LEGAL
ANALYSIS (Michael Livermore & Daniel Rockmore eds, 2019). See also, Aviv Caspi & Edward H. Stiglitz,
Measuring Discourse by Algorithm, 62 INT’L REV. OF LAW & ECON., 1, 1 (2020) (showing how unsupervised
machine learning techniques such as LDA can be effective in discourse analysis if used in conjunction with
validation).
307. Diego Lopez Yse, Your Guide to Natural Language Processing (NLP), TOWARDS DATA SCI.
(Jan. 15, 2019), https://towardsdatascience.com/your-guide-to-natural-language-processing-nlp-48ea2511f6e1
[https://perma.cc/33VB-H7ST].
308. Text processing is comprised of tokenization, normalization, and noise removal. In tokenization,
strings of texts are split into smaller pieces. For example, sentences are tokenized into words. Normalization puts
all text on a level playing field (e.g., converting all characters into lower case). And lastly noise removal cleans
up text by, for example, removing extra white spaces. See generally Jiahao Weng, NLP Text Preprocessing: A
Practical Guide and Template, TOWARDS DATA SCI. (Aug. 30, 2019), https://towardsdatascience.com/nlp-textpreprocessing-a-practical-guide-and-template-d80874676e79 [https://perma.cc/NGW6-36PB].
309. It also includes lowering all texts, removing numbers, changing white spaces, removing stop words.
Stop words include words such as a, about, because, been, before, then, the, out, to, whom, why, among others.
Id.
310. N-Gram is a set of one or two more consecutive words that occur next to each other. In unigram, words
are separated individually. In bigram, a vocabulary of two-word pairs are created. Here are some examples:
Unigram: court, contract, jurisdiction. Bigram: Court holds, Contract stipulates, lacks jurisdiction. See generally
Farhad Malik, NLP: Text Mining Algorithms, MEDIUM (June 28, 2019), https://medium.com/fintechexplained/nlp-text-mining-algorithms-4546c6ca30a [https://perma.cc/2M7L-EX9X].
311. A few scholars used this model in their research. See e.g., Jonathan H. Choi, An Empirical Study of
Statutory Interpretation in Tax Law, 95 N.Y.U. L. REV. 363, 382 n.85 (2020).
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dictionary. Then, I provided a weight for each word in the corpus by calculating
the frequency score. Each term is given a score based on the number of times the
word appears in an opinion in relation to the number of words in the opinion. For
example, if the word “control” appears ten times in an opinion of 1000 words,
the weight of the word control in that opinion is 0.01.312
The dictionary created is premised on prior reading of many decisions and
the theoretical foundations discussed above. The aim is to classify decisions
based on types of events and the reasoning (center of inquiry).
Below is a figure showing the predictors (variables) of the model of this
paper.
FIGURE 1

I created a dictionary for each of the variables above. For the events, based
on the reading of caselaw, I categorized the events into six classifications. Act of
God captures uncontrollable natural forces. Accident (major) refers to major national events such as terrorism and revolution. Accident (minor) captures events
such as fire or crash. Disruption refers to events that change the original course
of business such as labor strike. Governmental acts capture supervening events
caused by governments such as new regulations. Economic hardship refers to
economic downturns and recessions.
Below is a table showing the dictionary:

312.

Professor Choi has taken a similar approach before. Id. at 382–83.

GHODOOSI.DOCX (DO NOT DELETE)

844

4/3/22 1:05 PM

UNIVERSITY OF ILLINOIS LAW REVIEW

[Vol. 2022

TABLE I
Variables
Acts of God

Dictionary
"wildfire", "hurricane", "tornado", "drought", "flood","blizzard",
"storm", "tsunami", "famine", "lightening", "earthquake", "volcano","epidemic","epidemics","pandemics","pandemic","endemic","endemics", "disease", "weather"

Accident
(Major)
Accident
(Minor)
Disruption

"terrorism", "terrorist", "revolution", "riot", "rebel", "war", "hostility"

Governmental
Acts

"regulations", "government", "governmental", "shutdown", "permit",
"closure"

Economic
Hardship

"economic", "market", "prices", "crisis", "downturn", "recession",
"hardship"

Contract
Language

"Dictionary", "dictionarium", "meaning", "meanings", "interpret", "interpretation", "interpretations", "construct", "construction",
"ambiguity", "ambiguous", "unambiguous", "vague", "vagueness", "narrow", "narrowly", "language", "plain", "ordinary", "ejusdem", "express"

Foreseeability

"foresee", "foreseeable", "foreseeability"

Control

"control"

Intent

"intent", "intention", "intentions"

"crash", "accident", "explode", "explosive", "explosion", "fire"
"disturbance", "strike", "labor", "worker", "workers"

In the next step, I analyzed the data using statistical tools including regression analysis in order to test the relationships between various variables in the
dataset. In addition to finding correlations, I used conditional process analysis
techniques offered by Dr. Andrew F. Hayes. The process mechanism tests mediating and moderating effects.313 The process mechanism also uses bootstrapping
which makes the results more robust.
B.
1.

Results

Histography

As a first step, it is helpful to review the general trend in case law using
histographies. To do so, I created a yearly score for the all the relevant variables
described above within the database of force majeure cases. The charts below
show the trends of the types of events variables and types of reasoning variables
as described above. As the first chart shows, increasingly cases related to force
majeure clauses are concentrated on events related to economic hardship and
governmental actions. The second chart shows that contractual language and
313.

See generally, HAYES, supra note 293, at 3.
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intent play an ever-increasing role in courts’ approaches to force majeure clauses.
Most notably, courts use reasoning related to contract language remarkably
higher than other reasoning.
CHART I

CHART II
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Correlation Analysis

The historical trend does not show correlation (or causation) for the relationships in our model. To analyze the hypothesized relationships, I first conducted correlation analysis. As the table below shows, the factor control is positively related to all other variables, whereas foreseeability and language are only
positively related to two of the events. Therefore, the following can be reasonably concluded: as courts engage more with the force majeure issue, they are more
likely to deploy the control analysis and less so analysis related to foreseeability
and contractual interpretation. In other words, the control variable is the most
important factor in courts’ reasoning in this area.
TABLE II

3.

Mediating and Moderating Effects

To understand the process by which courts decide force majeure cases, I
used the process mechanism—offered by Professor Andrew F. Hayes—in SPSS.
This method allows for conditional process analysis in which moderation and
mediation effects of variables are also analyzed. In this step, I used the three
types of reasoning as mediating variables between the types of events and the
weighted score of force majeure. I tested both the direct effects of the event types
on the weighted score of force majeure and indirect effects through courts’ reasoning. In the indirect analysis, I analyzed each of reasoning variables (control,
foreseeability, and contract language) as mediating variables. Mediating variables explain the relationship between the dependent and independent variables.
In other words, mediating variables explore how or why there is a relationship
between two variables. Mediators help us understand the potential mechanisms
(process) by which courts’ reach their decisions.
As to the direct effects, the results show that there are no direct effects between the types of events and the courts’ weighted score for force majeure. In
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other words, the event type does not predict whether courts would be likely to
engage more (or less) with force majeure arguments.
TABLE III

As to the indirect effects, the results show that the control variable consistently mediates the relationship between the event type and the weighted score of
force majeure. In other words, the discussion about control explains why there is
a relationship between the event and the weighted score for force majeure. The
language variable (along with intent), however, never mediates the relationship.
The foreseeability predictor only mediates in events related to act of God and
economic hardship.
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TABLE IV

4.

Impact of Jurisdiction

The database includes cases from both federal and state courts. After coding for the jurisdiction, the results show that 659 of the cases are federal cases.
Most of the state cases belong to Louisiana, Texas, New York, and Puerto Rico.
In order to understand the impact of jurisdiction on the courts’ reasoning, I deployed the process mechanism and used jurisdiction as a moderator of the relationship between reasoning and the weighted score of force majeure. The results,
which are shown below, suggest that jurisdiction is only a significant moderator
of the relationship between reasoning and the weighted score of force majeure.
When examining the direction of the moderation effect, the relationship between
control and force majeure is strengthened at the state level. In other words, the
analysis related to control plays a more important role at the state level compared
to federal courts. Jurisdiction does not significantly moderate the relationships
of language and foreseeability with the weighted score of force majeure.
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CHART III

5.

Relationship Between Weighted Score & Case Outcome—Hand Coding

In the empirical studies mentioned above, I used the frequency score for
force majeure as the dependent variable. As a robustness check, I hand-coded
110 decisions by reading each opinion carefully and categorizing their outcome.
I reviewed each case to find out if the court ultimately accepted that the event
excluded nonperformance (or delay in performance). Decisions were coded as
accept, reject, or not clear (not sure). I then created a dummy coded variable in
which “reject” was coded as 1, “accept” was coded a 0, and “not sure” was not
included. This left 87 cases with a clear “accept” or “reject” decision for analysis.
I then ran the correlation for the relationship between the weighted score for force
majeure and the dummy coded variable for outcome. It was marginally significant (P value of .06), indicating a meaningful relationship.
The result is interpreted as follows: acceptance of the force majeure argument is positively related to the number of times the term force majeure appeared
in those cases. Rejected force majeure arguments are negatively related to the
number of times the term force majeure appeared in those cases. Therefore, it is
reasonable to conclude that the more courts discuss force majeure (hence the
frequency score for force majeure), the more likely they are to accept the force
majeure argument. It also means that the number of times force majeure appears
in an opinion relative to the length of the document can be a good indicator of
the outcome of the case. It is therefore reasonable to use the frequency score for
force majeure as the dependent variable in my studies.
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Cosine Similarity

The results suggest that the control reasoning is by far the most important
predictor for courts’ decisions on force majeure. As a robustness check, I examined cosine similarity based on TF-IDF analysis between control and force
majeure in the database (“corpus”). TF-IDF, or term frequency-inverse document frequency, reflects how important a word is in a corpus.314 Cosine similarity measures the similarity between words (by measuring the cosine angle between the words in a corpus that have been vectorized).315 Put differently, cosine
similarity is a metric used to determine the angle between two vectors. The aim
of this additional analysis is to assure that our findings from the regression analyses are also supported by NLP techniques.316
The result of this analysis also shows strong connection between the word
control in the corpus and force majeure. The corpus was first lemmatized and
stop words were removed. Subsequently, the cases were transformed into feature
vectors based on frequency of words using TF-IDF vectorizer technique. Then,
the angle between the key words were measured against the word “force” and
“majeure.” A cosine value of 0 means that the two vectors are at 90 degrees to
each other and have no similarity. The closer the cosine value is to 1, the smaller
the angle and therefore the greater match between vectors. Below are results for
the key words relevant to this research.
TABLE V
Phrase
Control
Foresee
Intent
Language
Interpret

Force
0.49
0.17
0.25
0.37
0.25

Majeure
0.50
0.11
0.24
0.35
0.24

Similarity
Relatively High
Low
Relatively Low
Relatively Low
Relatively Low

As the table above shows the angle between the word control is much
smaller between ‘control’ and ‘force’ ‘majeure.’ The similarity scores reinforce
the results of regression and bootstrapping presented earlier and suggest that the
standard of control plays the most important role in courts’ analysis of force
majeure clauses.
V. OVERHAUL OF FORCE MAJEURE CLAUSES: PROMISEE’S RELIANCE
This Section provides an analysis of impossibility (generally defined to include force majeure clauses) as an outlier in contract law. It then reviews the
current proposals based on public policy aimed to remedy the effects of the current pandemic on contractual performance. Subsequently, it furnishes its

314. See generally LESKOVEC, supra note 302, at 1.
315. JIAWEI HAN, MICHELINE KAMBER & JIAN PEI, DATA MINING CONCEPTS AND TECHNIQUES 77–78 (3d
ed. 2012).
316. See id.
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normative argument that promisee’s reliance should be a factor in the force
majeure analysis to create a balanced and non-zero-sum outcome.
A.

Impossibility is the Black Swan of Contract Law

United States contract law largely rests on notions of consent and parties’
expectations.317 After all, the main difference between contracts and torts is that
parties choose to be bound by terms of an agreement while the State imposes tort
rules.318 At times, the consent (expectation) theory faces challenges. Boilerplate
contracts, adhesion contracts and automated (smart) contracts are just examples
of a few instances where the existing consent doctrine reaches its limits.319 Legal
scholars have approached this problem through various angles.320
The problem with force majeure clauses is of similar nature. Parties cannot
predict the future, particularly an unforeseen outcome.321 Talking about parties’
contractual expectation of a completely unknown future is hypothetical at
best.322 It is not that they have left a contingency out because of the inherent
incompleteness of contracts.323 It is because they cannot form an expectation
317. See e.g., CHARLES FRIED, CONTRACT AS PROMISE, A THEORY OF CONTRACTUAL OBLIGATION 17
(1981); SAMUEL W. WILLISTON, THE LAW OF CONTRACTS 1175 (1st ed. 1920); Randy E. Barnett, A Consent
Theory of Contract, 86 COLUM. L. REV. 269, 305 (1986); Randy E. Barnett, Some Problems with Contract as
Promise, 77 CORNELL L. REV. 1022, 1027 (1992); Chunlin Leonhard, The Unbearable Lightness of Consent in
Contract Law, 63 CASE W. RES. L. REV. 57, 57 (2012) (“The consent concept has enjoyed a dominant position
in contract law.”); NANCY S. KIM, CONSENTABILITY: CONSENT AND ITS LIMITS (2019); Nancy S. Kim, Relative
Consent & Contract Law, 18 NEV. L.J. 165, 92–93 (2017); Daniel Markovits & Alan Schwartz, The Expectation
Remedy and the Promissory Basis of Contract, 45 SUFFOLK U. L. REV. 799, 801 (2012). See generally Omri BenShahar, Contracts Without Consent: Exploring a New Basis for Contractual Liability, 152 U. PA. L. REV. 1829,
1830 (2004). Scholars differ whether a moral-based approach to promise form the basis of contract obligation or
objective consent. Charles Fried insists on the moral institution of promising as the basis of contracting whereas
Randy Barnett argues for manifestation of an intention, not promising per se, as the most salient aspect of contracting. Compare Charles Fried, Contract as Promise Thirty Years On, 45 SUFFOLK U. L. REV. 961, 978 (2011),
with Randy E. Barnett, A Consent Theory of Contract, 86 COLUM. L. REV. 269, 305 (1986).
318. Daniel Markovits, Theories of the Common Law of Contracts, STAN. ENCYCLOPEDIA OF PHIL. (Sept.
11, 2015), https://plato.stanford.edu/entries/contracts-theories/ [https://perma.cc/22A7-JXGL] (“[A] tort obligation might arise in connection with a choice—as the obligation not to be drunk arises in connection with the
choice to operate a car; a contract obligation, by contrast, is itself immediately chosen—at the core of every offer
and every acceptance lies . . . an intention to establish an obligation by communicating this intention.”).
319. Barnett, A Consent Theory of Contract, supra note 317, at 269.
320. On boilerplates and adhesion contracts, see, for example, Robin Bradley Kar & Margaret Jane Radin,
Pseudo-Contract and Shared Meaning Analysis, 132 HARV. L. REV. 1135, 1140 (2019); MARGARET JANE RADIN,
BOILERPLATE: THE FINE PRINT, VANISHING RIGHTS, AND THE RULE OF LAW 3 (2012); Ian Ayres & Alan
Schwartz, The Non-Reading Problem in Consumer Contract Law, 66 STAN. L. REV. 545, 545 (2014); Omri BenShahar, The Myth of the ‘Opportunity to Read’ in Contract Law, 5 EUR. REV. CONT. L. 1, 1 (2009). On the issues
related to automated contracting, see for example Farshad Ghodoosi, Contracting in the Age of Smart Contracts,
96 WASH. L. REV. 51, 51 (2021); UGO PAGALLO, THE LAWS OF ROBOTS xxi (2013). Shaanan Cohney & David
A. Hoffman, Transactional Scripts in Contract Stacks, 105 MINN. L. REV. 319, 320–23 (2020); THE CAMBRIDGE
HANDBOOK OF SMART CONTRACTS, BLOCKCHAIN TECHNOLOGY & DIGITAL PLATFORMS 4 (Larry DiMatteo ed.,
2019).
321. Halpern, supra note 23, at 1150 n.109 (citing Westinghouse Elec. Corp. Uranium Contracts Litig., 517
F. Supp. 440, 454 (E.D. Va. 1981)).
322. Id.
323. Ayres & Gertner, supra note 102, at 94; Oliver Hart, Incomplete Contracts and Control, 107 AM.
ECON. REV. 1731, 1732 (2017).
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about something they cannot predict.324 Even if they can broadly predict that a
tsunami may hit in the future, they often cannot predict the effects on their contractual relationship.325 This is a special feature of this area of contract law.326
The story of impossibility in contract law is reminiscent of the story of
black swans.327 Up until 1697, teachers in Europe taught schoolchildren that all
swans were white.328 Then Dutch explorer Willem de Valmingh landed in Australia only to find swan-like birds that were black.329 As a result, Europeans had
to revise their understanding of swans.330 Black swans refer to the events that
make the distribution fat-tailed.331 It is the occurrence of such extreme events
that define the entire distribution.332 Imagine that in the middle of averaging the
income of a group of people you realize Elon Musk is among them.333 The income average will be completed skewed because of him.334 It is the outlier now
that defines the ‘bulk’ of data.335 It is the tail that wags the dog.336 Any discussion
about the expectation (or predication) of the income of the group of people ex
ante is meaningless.337 What lies ahead is how to deal with the outlier in the best
possible way. Statisticians and scientists have dealt with outliers in the distribution of data through Extreme Value Theory (“EVT”) by either blocking the data
over time (or space) or selecting values above a certain level.338 The aim is to
create a separate distribution for outliers.339
Impossibility doctrines and force majeure clauses allow the court to take
the opposite of the promissory function of contracts and relieve the promisor.340
Force majeure clauses as applied result in the zero-sum game of discharge versus
no discharge of contractual duties (absent explicit wording of the contract to the
contrary).341 The outlier event defines the contractual relationship by creating a
324. Hart, supra note 323, at 1733.
325. See Poindexter, supra note 178, at 655.
326. Id. at 653.
327. See TALEB, supra note 42.
328. Id. at xvii.
329. Id.
330. Id.
331. Scott, supra note 42.
332. TALEB, supra note 42, at xxiv.
333. See Scott, supra note 42.
334. See id.
335. Pasquale Cirillo & Nassim Nicholas Taleb, Tail Risk of Contagious Diseases, 16 NATURE PHYSICS,
606, 606–08 (2020).
336. Id. (“While it is known that fat tails represent a common—yet often ignored—regularity in many fields
of science and knowledge, to the best of our knowledge, only war casualties and operational risk losses show a
behaviour as erratic and wild as the one we observe for pandemic fatalities.”).
337. Id. at 606.
338. Id. at 607.
339. There are main approaches in Extreme Value Theory can be identified: Block Maxima (“BM”) and
Peak-Over-Threshold (“POT”). BM examines maxima (or minima) over blocks of time (or space) and uses the
Generalized Extreme Value (“GEV”) distribution. POT creates a database based on all values above a certain
level are selected, adopts the Generalized Pareto (“GP”) distribution. See generally LAURENS DE HAAN & ANA
FERREIRA, EXTREME VALUE THEORY: AN INTRODUCTION (2007).
340. Fried bases contract law on a promissory idea: “If I make a promise to you . . . I should do as I promise.”
FRIED, supra note 317, at 17. Force majeure clauses breaks this function.
341. Schwartz supra note 10, at 55.
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dichotomous outcome (performance or nonperformance).342 Put differently, the
outlier event skews the normal distribution of parties’ ex ante expectation of the
contractual surplus by creating a binary outcome.343 Borrowing from EVT, one
can expect that courts also engage in creating a new distribution in light of the
supervening event.344 This is precisely what this Article proposes in Section C
below. This area of law as it stands does not leave any room for proportionality
or balancing in the face an of unforeseen event.345
The binary between performance and excuse creates harsh outcomes for
parties. In other words, courts’ approach to force majeure clauses have resulted
in a zero-sum outcome (two extremes of discharge or full performance).346 For
this reason, courts have tried to utilize a series of limiting factors (narrow interpretation, foreseeability standard, controllability standard) to ameliorate this
problem.347 But even these limiting factors do not result in proportionality or
balancing of parties’ ex post surplus in light of the unforeseen events.348 Moreover, as a result of the limiting factors, force majeure clauses do not seem to protect the promisors even in a once-in-a-century pandemic (assuming that the
clause does not explicitly refer to pandemics as an excusing event).349 Such
clauses seem to have become toothless. It is on this basis that a myriad of law
firms’ advisory notes has stated the force majeure avenue for promisors is quite
narrow even in the face of the pandemic hardships.350
The next Section explains one of the proposals based on public policy to
lessen the harshness of impossibility doctrines. The third Section puts forward
the author’s proportionality proposal based on promisee’s reliance by which
courts can fashion a new equitable remedy (new distribution of surplus gains) in
light of the supervening event.
B.

Public Policy Set-Aside Cannot be the Only Cure

Due to the prevailing approach which views force majeure clauses as exceptional, a counterbalance view has risen.351 Under this view, public policy,
which is conventionally viewed as exceptional, should come to the rescue.352
Hoffman & Hwang propose that courts should resort to public policy to excuse
performance “when the Covid-19 pandemic has made performing . . . contracts
a public hazard.”353 They argue that courts have excused performance when it

342.
343.
344.
345.
346.
347.
348.
349.
350.
351.
352.
353.

See id at 52.
See Markovits & Shwartz supra note 317, at 809.
Hunter et al., supra note 12.
See infra Section V.C.
Weiner et al., supra note 13.
Id.
Id.
Id.
See Hoffman & Hwang supra note 1, at 983.
Id. at 984.
Id. at 999.
Id. at 998.
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poses “public hazards.”354 They resort to a few cases that they call “anti-canon”
but can be guiding in our unusual times.355
The author has written extensively on public policy in contract law, arbitration, and international law.356 The author agrees that enforcement of a contract
“is a matter of public law.”357 One needs to distinguish, however, between negative public policy and positive public policy. The history of the notion of public
policy suggests that courts mainly advanced the doctrine as a substitute to illegality in contract law where terms are not illegal per se but harmful for res publica (negative public policy).358 It is primarily a power to set-aside contractual
terms not necessarily to reform or restructure.359 Due to its set-aside function, it
does not necessarily allow for a balancing act needed in this area of law.360
Moreover, application of public policy in this sense is equally a zero-sum
game for the parties.361 Under this view, courts should excuse performance when
it poses health risks to others (negative externality). If the suggestion, however,
is to use public policy for reformation of contracts, it is better to propose a nonzero-sum outcome which is not based on the excuse v. nonexcuse dichotomy.362
Relatedly, if courts would like to fashion an equitable relief, what would it look
like in this context? In the next section, the Article proposes the element of promisee’s reliance to address this problem.
C.

Promisee’s Reliance Should Guide Force Majeure Clause Analysis

As explained above, excuse doctrines focus on parties’ expectation at the
time of contracting (ex ante) or promisor’s ability to control the effects of the
supervening event (ex post).363 As the above empirical study suggests, courts
primarily engage in the ex post analysis and focus more on promisor’s ability.364

354. Id.
355. Id. (“What we describe here is an anti-canon: a set of disfavored and odd cases that result from extraordinary facts. Although these anti-canon cases are bad guides for ordinary contract dispositions, they are still
nominally good law. Together, they suggest how public health might matter to contract enforcement”).
356. See generally Farshad Ghodoosi, The Concept of Public Policy in Law: Revisiting the Role of the Public Policy Doctrine in the Enforcement of Private Legal Arrangements, 94 NEB. L. REV. 685 (2015); Farshad
Ghodoosi, Arbitrating Public Policy: Why the Buck Should Not Stop at National Courts, 20 LEWIS & CLARK L.
REV. 237 (2016); Farshad Ghdooosi, Fall of Last Safeguard in Global Dejudicialization: The Problem of Protecting Public Policy in Private Business Disputes, 98 OR. L. REV. 99 (2020); FARSHAD GHODOOSI,
INTERNATIONAL DISPUTE RESOLUTION AND THE PUBLIC POLICY EXCEPTION (photo. reprt. 2018) (2017).
357. Ghodoosi, The Concept of Public Policy in Law, supra note 356, at 697.
358. Id. at 691–95.
359. In the context of international arbitration, scholars have tried to use the public policy exception of the
New York Convention in the positive sense. In doing so, they have proposed giving more authority to arbitrators
to apply transnational law while refraining from applying vagaries of national laws. This has resulted in a countercontractual view of arbitration. Ghodoosi, Fall of Last Safeguard in Global Dejudicialization, supra note 356, at
137–48.
360. See id. at 107.
361. See id. at 129.
362. Posner, supra note 35, at 849.
363. See supra, Section II.A.2.
364. See supra Part IV.

GHODOOSI.DOCX (DO NOT DELETE)

No. 2]

4/3/22 1:05 PM

CONTRACTING RISKS

855

The prevailing approach does not account for the promisee’s status in relation to
the promisor in light of the supervening event.365
The missing piece in analyses related to impossibility concerns promisee’s
reliance. Current doctrines do not leave any room for balancing promisee’s reliance in relation to promisor’s ability to control the effects.366 The purpose of
force majeure clauses, as this Article suggests above, is to delegate the ex post
determination of rights between parties while avoiding biases such as hindsight
bias.367 In doing so, it is imperative to consider promisee’s right as well.368 This
Article therefore suggests that the degree to which a promisee relies on performance should be a factor in force majeure clauses in order to avoid the current
zero-sum game problem.
Let’s revisit the hypothetical presented at the outset of this Article again:
two students enrolled for a college. Student A decides to attend this college after
touring the campus, visiting the physical facilities including the gym, and classroom sizes. Student B does not plan to spend much time on campus and decides
to attend primarily because of its local reputation. Now come Covid-19 restrictions and both must attend the school online. If both student A and B assert
breach of contract and seek restitution, should law treat them the same?
Assuming that Covid-19 falls under an enumerated event in the contract,
based on the empirical study presented above, the main inquiry is whether the
university (promisor) is unable to control the effects of Covid-19. Once it is
proven that the school had no reasonable choice but to move all classes online,
the college is excused from performance, and both students A and B may receive
only their deposits.369 But, what if Student A, in reliance on campus education,
has entered into a lease in the college town where the college is located? The
current answer is that Student A cannot claim its reliance costs and the damages
are limited to restitution of the deposit.370
In light of section 90 of the Restatement (Second) of Contracts, scholars
have discussed the issue of reliance in the context of pre-contractual promises.371
In the context of promissory estoppel, the law imposes liability on a promisor

365. Doctrine of frustration of purpose arguably focuses on the other party’s counter performance when it
is worthless. Frustration doctrine applies when a supervening event renders the party’s primary purpose worthless. Even in the context of frustration doctrine, parties’ degree of reliance is irrelevant while the law is limited
to restitution. In other words, the costs incurred by the performing party—reliance damages—are generally not
recoverable. See Schwartz, supra note 85 (manuscript at 13).
366. Poindexter, supra note 178, at 666.
367. See supra Section II.B.
368. Id.
369. Even if the deposit is listed as nonrefundable. Hoffman & Hwang, supra note 1, at 1007.
370. Id. at 1006.
371. Jay M. Feinman, Promissory Estoppel and Judicial Method, 97 HARV. L. REV. 678, 678–79 (1984);
Barnett, Some Problems with Contract as Promise, supra note 317, at 1026; PATRICK ATIYAH, THE RISE AND
FALL OF FREEDOM OF CONTRACT 776 (1979); Omri Ben-Shahar, supra note 317, at 1857; Craswell, supra note
123, at 486; Avery Katz, When Should an Offer Stick? The Economics of Promissory Estoppel in Preliminary
Negotiations, 105 YALE L.J. 1249, 1260 (1996); Lucian Arye Bebchuk & Omri Ben-Shahar, Precontractual
Reliance, 30 J. LEGAL STUD. 423, 430 (2001).
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that has caused a promisee to detrimentally rely on the premature promise.372 It
is an equitable relief designed for precontractual negotiations and when a party
is stringing another along.373 Initially, promissory estoppel made it into contract
law to protect promisees in the context of donation.374 Lack of bargain was a
defining trigger for promissory estoppel in cases of promisees’ detrimental reliance.375 Over time, promissory estoppel created an independent theory of liability premised on protection of promisee’s reliance.376 It has been expanded to
situations of interpretation of an offer, timing of acceptance, preliminary agreements, indefinite agreements, and circumstances under which one party will be
allowed to recover in restitution.377
Section 90 does not seem to suggest that the scope is limited to precontractual negotiations in the absence of a contract.378 Promissory estoppel is comprised of four elements: (a) an existence of a promise; (b) an expectation that the
promise will induce action; (c) the actual determinantal reliance by promisee,
and (d) the avoidance of injustice.379 In fact, courts have considered the promissory estoppel doctrine in cases where there is an existing contract between parties.380 Moreover, the justice element enables courts to fashion an equitable remedy “as justice requires.”381 Unlike what some scholars have opined, the
language of section 90 is not only limited to allowing courts to enforce the

372. RESTATEMENT (SECOND) OF CONTS. § 90: (“A promise which the promisor should reasonably expect
to induce action or forbearance on the part of the promisee or a third person and which does induce such action
or forbearance is binding if injustice can be avoided only by enforcement of the promise. The remedy granted for
breach may be limited as justice require.”).
373. See e.g., Hoffman v. Red Owl Stores, Inc., 133 N.W. 2d 267, 275 (Wis. 1965).
374. Ricketts v. Scothorn, 77 N.W. 365, 366 (Neb. 1898); see also Randy E. Barnett & Mary E. Becker,
Beyond Reliance: Promissory Estoppel, Contract Formalities, and Misrepresentation, 15 HOFSTRA L. REV. 443,
449 (1986) (“Initially, promissory estoppel was regarded as a basis for liability when one formal requirement
was missing: a bargain. Its use was limited to non-bargain promises in donative settings.”).
375. See Barnett & Becker, supra note 374.
376. GRANT GILMORE, THE DEATH OF CONTRACT 72–75 (Ohio State Univ. Press, 1974); L.L. Fuller & William R. Perdue, Jr., The Reliance Interest in Contract Damages 46 YALE L.J. 373, 419 (1936) (“If one means by
‘contractual’ a liability imposed because a promise was made and broken, then a liability to compensate losses
incurred on the faith of a promise is as ‘contractual’ as any other.”); Juliet P. Kostritsky, A New Theory of AssentBased Liability Emerging Under the Guise of Promissory Estoppel: An Explanation and Defense, 33 WAYNE L.
REV. 895, 964 (1987) (arguing that courts should use promissory estoppel “when persuasive barriers to, or explanations for dispensing with, explicit reciprocal or formalized contracts exist and a plausible benefit to the
promisor can be identified.”); Michael B. Metzger & Michael J. Phillips, The Emergence of Promissory Estoppel
as an Independent Theory of Recovery, 35 RUTGERS L. REV. 472, 533 (1983) (arguing that promissory estoppel
is a tort-like and independent theory of recovery that is different from contractual liability.); Jay M. Feinman,
The Last Promissory Estoppel Article, 61 FORDHAM L. REV. 303, 303–11 (1992) (shedding light on the debate
between enforcement of promise or the protection of reliance as the basis for promissory estoppel).
377. Craswell, supra note 123, at 553.
378. See RESTATEMENT (SECOND) OF CONTS § 90 cmt. a.
379. See Pinnacol Assurance v. Hoff, 2016 CO 53, ¶ 32.
380. See e.g., Dickens v. Equifax Servs., Inc., No. 95-1217, 1996 WL 192973, at *6 (10th Cir. Apr. 22,
1996) (rejected promissory estoppel argument based on vagueness of promise when an employer made a promise
to its existing employee that it would promote him should the employee move to Denver).
381. See, e.g., Goff-Hamel v. Obstetricians & Gynecologists, P.C., 588 N.W. 2d 798, 801 (Neb. 1999).
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promise when justice so requires.382 Courts are free to fashion a limited equitable
remedy for promissory estoppel.383
Let’s take an ongoing case between the Trustee of Columbia University and
Edison Ballroom as an example.384 Columbia Law School hosts “Barrister’s
Ball” event to have a prom-like event for students and faculty.385 The author
found a New York Times announcement of this event that dates back to 1941.386
According to the Complaint, the 2020 Barrister’s Ball event contract was signed
on December 6, 2009 between Columbia and Edison Ballroom for March 28,
2020.387 In the litigation, parties do not seem to disagree that performance became impossible due to severe Covid-19 restrictions imposed by New York
state.388 The main point of contention concerns the $98,879 deposit money that
Columbia tendered to Edison Ballroom pursuant to the contract.389 Columbia
wants it back.390 Edison Ballroom asserts that the cancellation and concomitant
refund of the deposit would be “harsh, inequitable, destructive of the economic
viability” of its business and asks the court to “fashion a remedy which will allow
the parties to have the benefit of the bargain.”391 It therefore requests for suspension of obligations versus termination of the contract.392 Given that New York
state restrictions fall under an excusable event, the court’s option will be limited
to the potential restitution of the deposit to Columbia University.393
As stated above, this Article suggests that it would be possible to fashion
an equitable remedy premised on parties’ degree of determinantal reliance. For
example, the extent to which Edison Ballroom has relied on the performance
would enable the court to assess Edison Ballroom’s reliance costs against the
deposit amount.
Equally, the balancing approach could be applied to prevalent disputes related to lease agreements.394 Let us take the dispute between Gap and its landlord
arising out of a commercial lease related to a building located in New York
City.395 Gap argues, inter alia, that it is excused from paying rent due to the
382. Orit Gan, The Justice Element of Promissory Estoppel, 89 ST. JOHN’S L. REV. 55, 60 (2015).
383. Corbin wrote many years ago that “[w]here neither custom nor agreement determines the allocation of
risk, the court must exercise its equity powers and pray for the wisdom of Solomon.” ARTHUR CORBIN,
CONTRACTS 344 (1962).
384. See generally Verified Complaint, Trs. Of Colum. Univ. v. Edison Ballroom LLC, Index No.
156789/2020 (N.Y. Gen. Term Aug. 26, 2020).
385. See Columbia Law School Barrister’s Ball, COLUM. L. SCH., https://web.law.columbia.edu/
node/51526 (last visited Feb. 6, 2022) [https://perma.cc/E4XP-XVZX].
386. Barrister’s Ball Tonight, N.Y. TIMES, Mar. 29, 1941, at L19, https://timesmachine.nytimes.com/
timesmachine/1941/03/29/issue.html [https://perma.cc/KCB2-RJW3].
387. Verified Complaint, supra note 384, at 1–2.
388. Id. at 3.
389. See id. at 3.
390. Id. at 5.
391. Verified Answer with Counterclaim, Trs. Of Colum. Univ. v. Edison Ballroom LLC, Index No.
156789/2020 (N.Y. Gen. Term Sept. 28, 2020).
392. Id.
393. Id.
394. See The Gap, Inc. v. Ponte Gadea N.Y. LLC, No. 1:20-CV-04541, 2021 WL 3537205, at *1 (S.D.N.Y.
Aug. 10, 2020).
395. Id.

GHODOOSI.DOCX (DO NOT DELETE)

858

UNIVERSITY OF ILLINOIS LAW REVIEW

4/3/22 1:05 PM

[Vol. 2022

occurrence of a force majeure event pursuant to the lease agreement.396 In March
2020, Gap made a nationwide decision not to pay rent and in its 8-K filing in
April, Gap announced that it would suspend all of its rent payments.397 The landlord on the other hand claims that Gap’s refusal to pay is merely “a business
decision” to “preserve its finances.”398 All issues aside, it is likely that the court
would focus on Gap’s reasonable control to cope with the effects of the unforeseen event in particular during the mandatory shutdown.399 Whether Gap’s refusal to pay derived from its strained financial conditions that may reach the impracticability level is the likely inquiry here.400 It is not clear, however, why the
landlord’s financial conditions and the degree of its reliance should not be taken
into account.401 The landlord most likely also relied on the stream of income
from the building to meet its mortgage requirements.402 Put differently, the landlord’s strained financial situation should also be taken into consideration.403 The
reliance theory can help to create a balance between Gap’s inability and the landlord’s possible strained financial conditions.404
In summary, the current edifice of impossibility doctrines is asymmetrical.405 With foreseeability on decline, it is largely based on promisor’s ability
and due diligence. This Article argues that it is best to balance parties’ interests
using promisee’s degree of reliance when supervening events occur. The doctrine of reliance has its limits in the precedents and in legal scholarship.406

396. Force majeure clause reads: “(F) Tenant defaults in the observance or performance of any other covenant of this Lease on Tenant’s part to be observed or performed and Tenant fails to remedy such default within
thirty (30) days after Landlord gives Tenant notice thereof, except that if (i) such default cannot be remedied with
reasonable diligence during such period of thirty (30) days (including by reason of the occurrence of a Force
Majeure Event), (ii) Tenant takes reasonable steps during such period of thirty (30) days to commence Tenant’s
remedying of such default, and (iii) Tenant prosecutes diligently Tenant’s remedying of such default to completion, then an Event of Default shall not occur by reason of such default. . ..” The lease defines “Force Majeure
Event” to mean “strike or other labor trouble, fire or other casualty, governmental preemption of priorities or
other controls in connection with a national or other public emergency or shortages of fuel, supplies or labor
resulting therefrom, or any other cause beyond Tenant’s reasonable control.” The contract also included a rent
abatement clause. Id.
397. The Gap, Inc. v. Ponte Gadea N.Y. LLC, No. 1:20-CV-04541, 2021 WL 3537205, at *3 (S.D.N.Y.
Aug. 10, 2020).
398. Answer & Counterclaims, The Gap, Inc. v. Ponte Gaeda N.Y. LLC, Case No. 20-cv-4541, at *11
(S.D.N.Y. July 7, 2020).
399. Id. at *16.
400. Id. at *2.
401. Weintraub Tobin & Mark Ellinghouse, Recent Case Confirms Need for Landlords and Tenants to Address Force Majeure and COVID-19 in All Current and Future Agreements, JDSUPRA (Sept. 10, 2020), https://
www.jdsupra.com/legalnews/recent-case-confirms-need-for-landlords-46797/ [https://perma.cc/4J4C-ZUSL].
402. Arguably, reliance means that there has to be a change in the promisee’s position. Here, the landlord
did not change its position in reliance on the promise. Thus, one can distinguish between a situation where the
landlord enters upon a remodeling contract in reliance on the payment versus the reliance on rent to offset mortgage payment because the mortgage agreement existed prior to the reliance. However, the change-in-position
approach can be extended to include situations where let’s say a hotel manager does not accept new reservations
on reliance that the guest who booked a room will occupy the room.)
403. See Weiner et al., supra note 13.
404. See ATIYAH, supra note 371.
405. See supra notes 24–34 and accompanying text.
406. See Hillel Y. Levin, A Reliance Approach to Precedent, 47 GA. L. REV. 1037, 1039 (2013).
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However, courts should expand it to the arena of impossibility to fashion a more
equitable outcome.
VI. CONCLUSION
This Article provides an analysis of force majeure clauses as applied by
courts. It predicts which factors drive courts’ reasoning in this area while proposes an overhaul of force majeure clauses with a symmetrical approach in which
promisee’s degree of reliance is also taken into account. The Article first puts
forward a new look at the purpose of force majeure clauses against the background of the impossibility default rules. Second, it identifies the triangle of foreseeability, control, and contractual language as predictors of decisions involving
force majeure clauses. The Article shows that courts’ analysis centers on control
and foreseeability factors surrounding the events. To test the hypotheses, the Article conducts a series of empirical analyses. In its third contribution, the Article
shows that cases involving force majeure causes are largely decided based on the
issue of control. In other words, it is more likely that the standard for control—
whether the event is beyond the control of the party—determines the outcome of
cases in the force majeure context comparing to the other predictors. Normatively, in its fourth contribution, the Article proposes that courts must balance
promisor’s ability to control the effects of the supervening event against promisee’s degree of reliance.
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